PO Box 1350 « 219 North Main Street

Cascade, ID 83611-1350

Valley County Planning & Zoning
Cynda Herrick, Director

Phone: 208-382-7115
Fax: 208-382-7119
Email: cherrick@co.valley.id.us

MEETING DATE:

TO:

STAFF:
APPLICANT/OWNER:

LOCATION/SIZE:

REQUEST:

EXISTING LAND USE:

STAFF REPORT

VAC 21-05 Montalbano Vacation of Utility and Drainage Easement
and

V-3-21 Montalbano Setback Variance

September 20, 2021
Board of County Commission
Cynda Herrick, AICP, CFM

Jerry Montalbano
PO Box 614
Cascade, ID 83611

55 Silver Cloud Drive

Whispering Pines Subdivision No. 2 Lot 10

SE % Section 33, T.14N, R.4E, Boise Meridian,
Valley County, Idaho.

3.02-acre lot

Vacation of Utility and Drainage Easement and a
Variance of the Front-yard Setback

Single-family Residence

BACKGROUND:

The applicant has been issued a building permit to construct a single-family residence with a
detached garage. He is currently requesting the following:

« vacation of a 20-foot-wide utility and drainage easement on the interior side of the lot line
between Silver Cloud DR and Lot 10 of Whispering Pines Subdivision No. 2.

¢ variance to relax the front-yard setback from the required 20’ feet to 4' along Silver

Cloud DR.

The concrete foundation, flooring, and framing of walls have already been established. The
applicant believed the construction of the new garage was compliant with setbacks. The correct
property corner was found after the concrete foundation, flooring, and framing of walls was
completed. The construction is on hold.
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No utilities have been placed in the easement at this time.

Whispering Pines Subdivision No. 2 was recorded at Book 11, Page 1 on September 27, 2006.
A note on the plat states, “Utility and drainage easements shall be 20 ft. wide on the interior side
of all right-of-way boundaries.”

FINDINGS:

1. At a properly noticed public hearing on August 12, 2021, the Valley County Planning and
Zoning Commission unanimously recommended approval of the proposed vacation and
variance. (Facts and Conclusions attached.)

2. Legal notice was posted in the Star News on August 26, 2021, and September 2, 2021.
Potentially affected agencies were notified on August 19, 2021. Neighbors within 300 feet of
the property line were notified by fact sheet sent August 19, 2021. The site was posted on
August 31, 2021. The notice and application were posted online at
www.co.valley.id.us/public-hearing-information on August 18, 2021.

3. Agency comment received:

Idaho Power's review indicated that they do not have facilities located within the easement area.
Thus, ldaho Power agrees to relinquish their interest in the area described in the attachment.
(August 12, 2021)

Central District Health has no objections. (August 20, 2021)
4. Neighbor comment received:

The Cascade Whispering Pines Subdivision HOA has no objections to the requests for road
vacation and setback variance. (July 28, 2021)

Tony Adams, Emmett, is the property owner of Lot 7 located diagonally across the street. He
testified that he has no problems with the approval of the vacation and variance. (August 12,
2021}

Arnold Hipwell, Emmett, owns Lot 12 located directly across the road from Lot 10. He testified
that a lot of trees have been removed between the road and garage. He is concerned about the
drainage as water would flow to his property. Mistakes can be made but should not be passed
on to someone else. (August 12, 2021)

5. Valley County Code:

10-6-2: VACATIONS OF PLATS, PUBLIC RIGHTS OF WAY OR EASEMENTS:

A. Filing Of Application Required: An applicant wishing to vacate an existing subdivision,
portion thereof, public right of way, or easement shall complete and file with the
administrator an "application for total or partial vacation of an existing subdivision or other
public right of way". This action shall be supplemental to, and in ne way in conflict with, the
applicant's obligation to comply with the provisions contained in I[daho Code sections 50-
1317 through 50-1325.
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B. Placement On Commission Agenda: Upon receipt of the completed application, the
administrator shall place said application on the agenda of the commission to be considered
at its next regular meeting, subject to the same time limits prescribed for preliminary plat
applications.

C. Commission Review; The commission shall review the proposed vacation with reqard to
future development of the neighborhood. The commission shall also take into consideration
the interests of adjacent property owners, of utilities, and of various public agencies where

pertinent to the application.

D. Commission Recommendation: Within ten (10) days, the commission shall make its
recommendation concerning the application to the board who shall hold a public hearing and
give such public notice as required by law.

E. Board Action: The board may approve, deny or modify the application and shall record its
action in the official minute book of the meetings of the board. Whenever public rights of way
or lands are vacated, the board shall provide adjacent property owners with a quitclaim
deed, as prepared by the applicant, for said vacated rights of way in such proportions as are
prescribed by law. (Ord. 10-07, 8-26-2010)

9-5H-10: VARIANCES:

A. Conditions: Pursuant to ldaho Code section 67-6516, the commission shall be empowered to
grant variances relaxing or modifying the requirements of this title with respect to lot size,
setbacks, parking space, height of buildings, or other provisions of this title affecting the size
or shape of a structure upon lots, and other land use requirements of this title. In the case of
a PUD involving variations from the requirements of this title, it shall not be necessary for the
applicant to file a separate application for such variances. Variances may also be heard
simultaneously with conditional use permit applications.

B. Application:

1. A variance may be granted to an applicant only upon a showing of undue hardship as a
result of characteristics of the site.

2. A written application for a variance shall be submitted to the administrator or staff
containing:

a. Description of the nature of the variance requested. (Ord. 10-06, 8-23-2010)
b. A narrative statement and graphic material demonstrating:
(1) That special conditions and circumstances exist which are not a result from any action
of the applicant, which are peculiar to the land use or structure involved, and which

are not applicable to other similar or adjacent lands, uses, or structures.

(2) That granting the variance requested will not result in any special privilege otherwise
denied to other similar or adjacent lands, uses, and structures.
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c. A site plan showing the location of the variance and the special characteristics of the
site.

d. A list of adjoining property owners within three hundred feet (300') of the site.

e. The fee set by resolution of the board shall accompany the application for a variance.
{Ord. 10-06, 8-23-2010; amd. Ord. 11-5, 6-6-2011)

C. Procedure: An application for a variance shall be reviewed by the administrator or staff and
the commission in accordance with section 9-5H-11 of this article. The administrator shall
post notice of the public hearing to the applicant, adjoining property owners, on site, and the
public in accordance with subsection 8-5H-6B of this article.

D. Granting Of Variance:

1. A variance may be granted if the commission makes specific findings of fact based directly
on the particular evidence in the application which supports the conclusion that the above
conditions have been met by the applicant.

2. Within ten (10) days after a decision has been rendered, the administrator or staff shail
provide the applicant with written notice of the action by regular mail if so requested by the
applicant.

3. The commission's decision shall be a recommendation to the board.

4. The clerk, upon receipt of a recommendation from the commission, shall set the item on
the agenda of the board at the earliest possible regular meeting of the board.

5. The board shall consider and act upon the commission's recommendations by following
the procedures outlined in section 9-5H-11 of this article. However, if the commission's
recommendation is unanimous and there is no opposition to approval of the variance, then
the board need not hold a public hearing, but may make a decision as a regular agenda
item. Only the applicant must be notified as to the time on the agenda of the public
meeting.

6. A permit for the variance may be issued by the administrator or staff only after approval by
the board.

7. The variance approval is valid for five (5) years, unless a more specific date is specified.
(Ord. 10-06, 8-23-2010)

STAFF COMMENTS:
+ The Planning and Zoning Commission recommended approval.

» The Board needs to determine if the future development of the neighborhood would be
inhibited by the vacation and/or variance.

Staff recommends approval of the as recommended by the Commission.
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Staff’'s Recommended Motion:

I move to approve Vacation Application No. 21-05 Montalbano Vacation of Utility and Drainage
Easement and V-3-21 Montalbano Setback Variance; accept the Planning and Zoning
Commission Facts and Conclusions; and authorize the chairman to sign Resolution No.
2021-23 Declaration of Vacation.

ATTACHMENTS:

Proposed Resolution

Planning and Zoning Facts and Conclusions

Planning and Zoning Meeting Minutes — August 12, 2021
Vicinity Map

Aerial Map

Whispering Pines Subdivision No. 2 as recorded

Site Plan

Pictures taken July 14, 2021, and August 31, 2021
Pictures submitted by applicant

Responses

END OF STAFF REPORT
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RESOLUTION NO. 21-23
DECLARATION OF VACATION
OF A PLATTED UTILITY AND DRAINAGE EASEMENT
IN THE WHISPERING PINES SUBDIVISION NO. 2

VAC-21-05 Vacation of a Utility and DrainageEasement

Location: Whispering Pines Subdivision No. 2 Lot 10, SE ' Section 33, T.14N,
R.4E, Boise Meridian, Valley County, Idaho.

Whereas, the current action is to vacate the 20’ utility and drainage easement along a private
road right-of-way and to relax the front-yard setback to 4’ along Lot 10 that fronts on Silver Cloud DR,
in Whispering Pines Subdivision No. 2,

Whereas, Whispering Pines Subdivision No. 2 was platted at Book 11, Page 1 on September 27,
2006;

Whereas, it has been determined that vacation of the utility and drainage easement shall not
inhibit future development of the neighborhood,;

Therefore, the Board of County Commissioners hereby vacate the 20’ utility and drainage easement
along Lot 10 as it fronts on Silver Cloud DR, as shown on the attached plat; and, authorize the Chairman
to sign this resolution.

Approved by the Board of County Commissioners of the County of Valley, State of Idaho, on this 20th
day of September, 2021.

Board of Valley County Commissioners

Dave Bingman, Chairman (Acting)

State of Idaho )
)SS
County of Valley )
On this day of , 2021, before me, , the undersigned, a Notary Public in and for

said State, personally appeared Dave Bingaman known to be the person whose name subscribed to the within

Instrument, and acknowledged to me that he, she, they executed the same.

Notary Public, Residing at Cascade, Idaho
My Commission Expires:




FINDINGS OF FACT AND CONCLUSIONS OF LAW BEFORE
THE VALLEY COUNTY PLANNING AND ZONING COMMISSION

SUBJECT: Vacation Application No. VAC 21-05 Ultility and Drainage Easement
Variance V-3-21 Montalbano Setback Variance
Whispering Pines Subdivision No. 2

INTRODUCTION

This matter came before the Valley County Planning and Zoning Commission on August 12,
2021. The Commission reached a quorum. Commission members in attendance were Neal
Thompson, Brian Benton, Scott Freeman, and Chairman Johanna Defoort.

The applicant, Jerry Montalbano, was present and requested a vacation of the utility and drainage
easement along a private road right-of-way and a variance to relax the front-yard setback, in
Whispering Pines Subdivision No. 2, Lot 10. The site is 3.02 acres and addressed at 55 Silver
Cloud DR in the SE % Section 33, T.14N, R.4E, Boise Meridian, Valley County, Idaho.

FINDINGS OF FACT

Having given due consideration to the application and evidence presented and marked as exhibits
on August 12, 2021, the Valley County Planning and Zoning Commission hereby makes the
following findings of fact:

1. That the existing use of the property described in the Petition will not affect the future
development of the adjacent neighbors or neighborhood.

2. That the proper legal requirements for advertisement of the hearing have been fulfilled as

required by the Valley County Land Use and Development Ordinance and by the Laws of the
State of Idaho.

Legal notice was posted in the Star News on July 22 and July 29, 2021. Potentially affected
agencies were notified on July 13, 2021. Neighbors within 300 feet of the property line were
notified by fact sheet sent July 13, 2021. The site was posted on July 14, 2021. The notice and
application were posted online at www.co.valley.id.us/public-hearing-information on July 13, 2021.

3. Other persons in attendance expressed disapproval of the proposed vacation.

Facts and Conclusions
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CONCLUSIONS

Based on the foregoing findings, the Valley County Planning and Zoning Commission
concludes, as follows:

1. That the proposed use is in harmony with the general purpose of Valley County ordinances
and policies and would not be otherwise detrimental to the public health, safety and welfare.

2. Future development of the subdivision will not be inhibited by the vacation.
3. A variance is justified due to topographic reasons such as the steep hill adjacent to the
property line.
ORDER

The Valley County Planning and Zoning Commission, pursuant to the aforementioned,
recommends to the Board of County Commissioners that the application of Jerry Montalbano for
Vacation No. 21-05 and V-3-21 in Whispering Pines Subdivision No. 2, as specified in the
following and as described in the application, staff report, and minutes of the meeting be

approved.

VAC 21-05: Vacation of a 20-foot-wide utility and drainage easement on the interior side of Lot
10 of Whispering Pines Subdivision No. 2 along Silver Cloud DR.

V-3-21: Variance to relax the front-yard setback from the required 20’ to 4’ along Silver Cloud
DR.

END FACTS AND CONCLUSIONS

AL DD 0lala;

Chaimiian, Valley Coumty Prfmning' and Zoning Date’

Facts and Conclusions
VAC 21-05 and V-3-21
Page 2 of 2



7:18 p.m.

4. VAC 21-05 Montalbano Vacation of Utility and Drainage Easement and V-3-21
Montalbano Setback Variance: Jerry Montaltbano is requesting a vacation of a 20-foot-
wide utility and drainage easement on the interior side of the lot line between Silver Cloud
Drive and Lot 10 of Whispering Pines Subdivision No. 2. He is also requesting a variance to
retax the front-yard setback from the required 20 feet to 4 feet. Silver Cloud Drive is a
private road. The site is addressed at 55 Silver Cloud Drive and is in the SE % Section 33,
T.14N, R.4E, Boise Meridian, Valley County, ldaho. Action ltem.

Chairman Defoort introduced the item and opened the public hearing. Chairman Defoort asked
if there was any exparte contact or conflict of interest. Commissioner Freeman recused himself
due to a conflict of interest.

Chairman Defoort asked for the Staff Report. Staff presented the report and summarized the
following exhibits:
s Exhibit 1 - Idaho Power’s review indicated that they do not have facilities located within
the easement area. Thus, Idaho Power agrees to relinguish their interest in the area
described in the attachment. (August 12, 2021)

Chairman Defoort asked how this happened. Director Herrick replied that building permits
require site plans with setbacks shown. However, the property line was not marked properly
on the ground prior to construction.

Chairman Defoort asked for the applicant’s presentation.

Bob Fodrea, Cascade, represented the applicant. This was a mistake. He located the property
line. The new garage is too close to the property line. It was incorrectly believed that a lathe
stick in the ground was marking the property line. This led to the garage being constructed
within the easement. The rebar marking the true property line is at the correct location. The
existing power line has been located by Digline and is not in the actual easement area. The
easement area is actually on a hillside. Construction is quite far along and includes a
foundation and walls with significant expense and work. Construction has been halted. He
previously submitted photos that were included in the Staff Report. Exhibit 2 — pictures of
partial constructed garage and property line boundary. The building is 4.6-feet from property
line.

The applicant needs a variance from the setback and a vacation of the easements. The garage
is solely on Lot 10 and will not affect the existing utilities or drainage or neighboring lots. The
existing utilities are in the roadway. The vacation and variance should be approved because of
undue hardship to property owners by an issue that was not their fault. Approval will not give
the property owners special privileges. The trench for power and telephone were put in by the
developer in the flat roadway and not up on the hillside in the designated easement area.

Chairman Defoort asked for proponents.
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Tony Adams, Emmett, is the property owner of Lot 7 located diagonally across the street. He
has no problems with the approval of the vacation and variance.

Chairman Defoort asked for undecided. There were none.
Chairman Defoort asked for opponents.

Arnold Hipwell, Emmett, owns Lot 12 located directly across the road from Lot 10. A lot of trees
have been removed between the road and garage. He is concerned about the drainage as water
would flow to his property. Mistakes can be made but should not be passed on to someone else.

Chairman Defoort asked for rebuttal from the applicant.

Bob Fodrea referred to previous pictures that show the roadbed with grass growing in the ditch
area and no obvious issues with erosion along the cutbank. Drainage will be to the south away
from Mr. Hipwell’s property. The subdivision developer worked with engineers regarding
drainage when the subdivision was platted.

Chairman Defoort closed the public hearing.

The Commission deliberated. Commissioner Benton had no concern. Commissioner Thompson
asked about the easements. No one owns the drainage easement. Idaho Power has agreed to
release the easement for utilities. Valley County imposed the easement when the plat was
recorded since the developer had placed it on the plat.

COA: Must utilize Best Management Practices {BMPs) around structures to protect runoff.

This is an unfortunate situation, but the request is valid with the additional condition of
approval.

Commissioner Benton moved to recommend approval of VAC 21-05 and V-3-21 to the Board of
County Commissioners. Commissioner Thompson seconded the motion. Motion carried
unanimously.

Commissioner Freeman returned to the meeting for the remaining public hearings.
5-10 minute recess

7:58 p.m.

5. C.U.P. 21-18 Hidden Pines Event Venue: Eli and Kayla McClure and Kenneth and Danielle
Crawford are requesting approval to establish an event venue. The cabins, dining hall, other
buildings, RV spots, and property would be used for short-term rentals and events such as
weddings and camps. Electricity, septic system, and a well exist at the site. Access is via an
existing driveway off Kennedy Road, a public road. The 80-acre site, addressed at 130 Alpha
Lane, is the SESW Section 27 and the NENW Section 34, T.13N, R.4E, Boise Meridian, Valley
County, Idaho. Action Item. — Postponed to September 9, 2021
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7/2/2021, 1:31:41 PM
l:, Parcel Boundaries Roads
All Road Labels ~ URBAN/RURAL
PRIVATE

/

1:18,056
0.1 0.2

l_l,_l,_a.'_.!_I_l_|_|_|_l—|—|_|

0 0.7 0.35

Web AppBuilder for ArcGIS
Maxar | Valley County IT | ldaho Department of Waler Resources | Valley Counly GIS
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Cascade Whispering Pines Subdivision HOA
PO Box 448

Cascade, ID 83611

July 28, 2021

Re: Jerry Montalbano
55 Silver Cloud Drive
Whispering Pines Subdivision No. 2 Lot 10

Cascade, Idaho 83611

To Valley County Planning and Zoning,

The Cascade Whispering Pines Subdivision HOA has no objections ta Jerry Montalbano’s request of a
vacation of a 20-foot wide utility and drainage easement on the interior side of all right-of-way
boundaries.

The Cascade Whispering Pines Subdivision HOA also has no cbjections to Jerry Montalbano’s request of
a variance to relax the front-yard setback from the required 20 feet to 0 feet.

Thank you,

Mitch Tuel — President

Kyle Christiansen — Vice President

Misty Percifield — Secretary/Treasurer



N\ CENTRAL Valley County Transmittal Return to:
( é@ BEI\T’]QJI Dlvision of Community and Environmental Health [J Cascade
[1 Donnelly

Rezone # VAC 21 "Dg-j. L/AC" SJ 21 O McCall
[0 McCall Impact
,m Valley County

Conditional Use #

Prefiminary / Final / Short Plat

Lo-l- 10 Whicperine pmes Suls #2
O S lizer Uloed Detve

. We have No Objections to this Proposal.

[:] 2. Werecommend Denial of this Proposal.
E] 3. Specific knowledge as to the exact type of use must be provided before we can comment on this Proposal,
[ 4 wewi require more data concerning soil conditions on this Proposal before we can comment.
£1 5. Before we can comment concerning individual sewage disposal, we will require more data concerning the depth
of: ( high seasonal ground water ] waste flow characteristics
[T1bedrock from original grade [Jother
[T 6. Toisoffice may require a study to assess the impact of nutrients and pathogens to receiving ground waters and surface
waters.
1 7 This project shall be reviewed by the Idaho Department of Water Resources concerning well construction and water
availabllity.
[ 8 After wrritten approvals from appropriate entities are submitted, we can approve this proposal for:
[ central sewage [] community sewage system [ community water well
[_]interim sewage ] central water
Jindividual sewage [J individual water
[ 9. The following plans) must be submittec to and approved by the Idaho Oepartment of Environmental Quality:
] central sewage (] community sewage system O community water
[[] sewage dry lines [J central water

10. Run-off Is not to create a mosquito breeding problem

i This Department would recommend deferral until high seasonal ground water can be determined if other
considerations indicate approval,

12 If restroom facilities are to be installed, then a sewage system MUST be installed to meet |daho State Sewage
Reguiations.

o 0o oo

13. We will require plans be submitted for a plan review for any:

[] food establishment swimming pools or spas child care ce
' | beverage establishment grocery stare ] i nter

1

Reviewed By: _W—
Date: i/_zg] _f




IDAHO
POWER-

An IDACORP Company

¢

August 12, 2021

Sent via email to cherrick{@co.valley.id.us

Re:  Partial Relinquishment of Public Utility Easement in Lot 10 Whispering Pines
Subdivision No. 2 Valley County, ID

Dear Commissioners,

This is in response to the relinquishment request submitted to Idaho Power Company and
received in our office in the month of July 2021, regarding the possible partial relinquishment of
a public utility easement located within Lot 10 of the Whispering Pines Subdivision No. 2 in
Valley County, Idaho. The attached legal description (Exhibit A) and drawing (Exhibit B) more
specifically identify the “easement area” requested for relinquishment.

Idaho Power’s review of your request indicated that we do not have facilities located within the
easement area. As such, Idaho Power agrees to relinquish our interest in the area described in the
attached documents.

Thank you once again for providing Idaho Power Company the opportunity to review and
comment upon the subject petition for relinquishment.

Sincerely,
/b(' { cS’f Q 5{4?(,L(,6/4Cé]

Krista Englund

Associate Real Estate Specialist

Land Management and Permitting Department
Corporate Real Estate

Idaho Power Company

208-388-2245
kenglund@idahopower.com

1221 W Idaho 5t. {83702}
PO Box 70
Boise, 1D 83707



Exhibit A

The Vacation of a Portion of a Utility and Drainage Easement
Located in Lot 10 Whispering Pines Subdivision No. 2

The vacation of a portion of a 20 foot wide Utility and Drainage Easement located on
the interior side of the boundary of Lot 10, Whispering Pines Subdivision No. 2, Book 11,
page 1, Valley County, Idaho, in the SE1/4 of Section 33, T. 14 N,, R. 4 E,, B.M., being
more particularly described as follows:

Commencing at the northerly corner common to said Lot 10 and Lot 11 on the
southerly right-of-way boundary of Silver Cloud Drive of said Whispering Pines
Subdivision No. 2; Thence on a curve to the right, on said right-of-way boundary, which
curve has a length of 91.35 feet, a radius of 105.00 feet, and a chord which bears S
69°09'38"” W, a distance of 88.49 feet to a 5/8 inch rebar on the north boundary of said
Lot 10; Thence on a curve to the left, on said right-of-way boundary of Silver Cloud
Drive , which curve has a length of 12.94 feet, a radius 105.00 feet, and a chord which
bears 5 89°26'43” E, a distance of 12.93 feet to the TRUE POINT OF BEGINNING.

Thence a bearing of S 2°58'33” W, a distance of 20.00 feet to a point on the southerly
boundary of said Utility and Drainage Easement; Thence on a curve to the right, on said
southerly boundary, which curve has a length of 15.40 feet, a radius of 125.00 feet, and
chord which bears N 89°26'47" W a distance of 15.39 feet on said southerly boundary to
a point; Thence a bearing of N 85°55'00” W, a distance of 36.77 feet on said southerly
boundary to a point; Thence a bearing of N 4°05°00” E, a distance of 20.00 feet to a point
on said northerly boundary of Lot 10 and the Utility and Drainage Easement; Thence a
bearing of S 85°55'00" E, a distance of 36.77 on said northerly boundary of Lot 10 and the
Utility and Drainage Easement to a point; Thence on a curve to the left, on said
northerly boundary of Lot 10 and the Utility and Drainage Easement, which curve has a
length of 12.94 feet, a radius of 105.00 feet, and a chord which bears S 89°26'43" E, a
distance of 12.93 feet to the POINT OF BEGINNING.

Said described portion of the Utility and Drainage Easement located in said Lot 10
contains 0.02 acres, more-of-less, together with and subject to rights of ways and
easements of record and/or use,
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