Valley County Planning and Zoning
Cynda Herrick, Director

Phone: 208-382-7115
PO Box 1350 » 219 North Main Street Fax: 208-382-7119

Cascade, ID 83611-1350 Email: cherrick@co.valley.id.us

STAFF REPORT: Amendment to the Valley County Code — Title 10 Subdivision Regulations:
Ordinance 2022-02 Removal of or Insertion of 160 Acres to Exception in
Subdivision Definition

HEARING DATE: February 22, 2022

TO: Valley County Board of County Commissioners
STAFF: Cynda Herrick, AICP, CFM
REQUEST: Revisions to Valley County Code - Title 10 Subdivision Regulations

On September 7, 2021, the Valley County Board of Commissioners adopted Ordinance No.
2021-09 Emergency Ordinance to provide for amendment to Valley County Code Title 10
(attached) in order to modify the exceptions to the requirements for subdivision of land from a
20 acre parcel to a 160 acre parcel. The ordinance also amended the definition of an original
parcel. The ordinance was adopted to protect the public health, safety, and welfare of the
citizens of Valley County.

On October 14, 2021, the Valley County Planning and Zoning Commission held a public hearing
and recommended changes to Titie 10 of the Valley County Code. This proposed ordinance
would remove 10-1-3.C Exceptions 5. All parcels and or lots would be created through the
subdivision process unless it was an original parcel. The definition of original parcel was also
recommended for changes.

The Board of County Commissioners held public hearings on the recommendation on
December 6, 2021, December 13, 2021, and January 18, 2022.

During the January 18, 2022, the Board decided they wanted an additional public hearing on
February 22, 2022, to gather the public’s input on two options as shown below:

10-1-3: SCOPE:
A. The regulations of this title shall apply to the subdivision of all land within the
unincorporated territory of Valley County, except for land within impact areas for which
different ordinances have been adopted, as defined by the definition of a "subdivision”.

B. It shall be unlawful hereafter to make a subdivision of land, unless it is qualified as an
exception in the scope, until plans and a subdivision plat thereof are submitted to and
approved by the administrator or the county planning and zoning commission, and by
the board of county commissioners.
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C. Exceptions: The following division of land shall not be deemed a subdivision for land use
purpeses, but must comply with Title 11 of the Valley County Code - Flood Control:

1. A readjustment of lot lines as shown on a recorded plat or the assessor's plat which
does not result in a violation of the setbacks or dimensional standards of the Valley
County land use and development ordinance or any covenant pertaining to said
plat, and does not increase the number of building sites.

2. An easement providing rights for ingress and egress, utilities, or drainage for one
building site across any portion of a parcel of land, which does not transfer title to
any portion of the parcel.

3. Adivision of land for financing or mortgage purposes only where the entire parcel
remains in one ownership.

4. Allocation of land in the settlement of an estate of a descendent as provided in a will
or a court decree for the distribution of property in the settlement of an estate of a
descendent.

[Exceptron #5 would be removed]
OR

A division of land into parcels (containing) one-hundred-sixty {160) acres or more.
[Exception #5 would be changed.]

6. Allocation of land for a pathway that can be used by the public.
7. Any acquisition or division of land by a public agency. (Ord. 10-07, 8-26-2010)

8. Separation of lots to their original configuration from a previously platted subdivision
shall be allowed so long as it does not create a violation of setbacks. This includes
lots that were combined by the assessor for taxing purposes only. (Ord. 13-5, 9-16-
2013; amd. Ord. 21-08, 6-28-2021)

10-1-6: DEFINITIONS:

ORIGINAL PARCEL: A lot in a platted subdivision or a tract of land of record at the time of the
adoption of the subdivision regulations on April 29, 1970, as evidenced by a parcel number

having been assigned by the Valley County assessor, ereach-ene-fourth-(4)-of-a-sestion-held-
in-one-ownership. [The last portion would be removed.]

The Planning and Zoning Commission recommended approval on October 14, 2021.
(Proposed Ordinance 2022- 12 Attached)
MAPS:

Kara Utter, Valley County GIS, created three maps that were requested by the Planning and
Zoning Commission. These show privately-owned parcels that are 40+, 80+, and 160+-acres in
size (not managed by a government agency). These maps are attached.
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FINDINGS:

1.

l-..l

On September 7, 2021, the Valley County Board of Commissioners adopted an Emergency
Ordinance (2021-09) which changed minimum size of a split without a subdivision plat to
160 acres. The ordinance is effective for 182 days. Attached is the ordinance and minutes
from the Board meeting.

The Planning and Zoning Commission held a legally noticed public hearing on October 14, 2021.
The Commissioners approved a recommendation to the Board.

The Board of County Commissioners held a legally noticed public hearing on December 6, 2021.
The Commissioners tabled the public hearing to December 13, 2021.

The Board of County Commissioners continued the public hearing on December 13, 2021,
The Commissioners decided to hold a new public hearing with additional notice for another
public hearing on January 18, 2022.

The Board of County Commissioners held a legally noticed public hearing on January 18, 2022.
The Commissioners decided to hold a new public hearing with a modified notice for another
public hearing on February 22, 2022.

Legal notice was posted in the Star News on January 27, 2022, and February 3, 2022.
Potentially affected agencies were notified on January 20, 2022. The notice sheet was also
sent to people who previously responded or testified, the Mountain Central Realtors contact,
local real estate offices, other known interesied parties, and surveyors who frequently record
record-of-surveys in Valley County. The notice sheet was posted on bulletin boards at post
offices and libraries in Cascade, Donnelly, McCall, and Yellow Pine. The notice was posted
online at www.co.valley.id.us on January 22, 2022.

Responses received since January 18, 2022:

Mike Reno, Central District Health Program Manager, states CDH has no objections to either
option. (Jan. 24, 2022)

Kevin and Jean Revaul, Donnelly, support option 2 which requires review of splits of parcels
less than 160 acres. Subdivisions should go in the cities and use as little land as possible
with consideration for taller buildings. Livestock and other users that actually need the land
should be prioritized in other areas. People moved here for the open feeling. An annual 15%
tax should be collected for vacation rentals and used for road maintenance. (Jan. 18, 2022,
and Feb. 4, 2022))

Lynn Lewinski, McCall, supports review of all property development proposals. The
emergency mandate cn permitting should be continued until complete comprehensive zoning
is put in place. Inform the public of steps being taken and allow participation for zoning
issues. (Jan. 19, 2022)

Dwight Jividen, Cascade, is opposed. This ordinance forces the creation of smaller parcels,
generalily making land more expensive. Why would you do this? There is a demand in the

marketplace for land that does not support a septic system, without year-round access, and
without electricity. He has development projects that were based on the ability to create 20-
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acre parcels. A change in requirements will result in more smaller parcels to justify the project
costs. This draconian ordinance is unnecessary and a bad idea. (Feb. 1, 2022).

Joey Pietri, McCall, supports the review of land divisions for all subdivision as recommended
by the PZ Commission. (Feb. 3, 2022)

David Gallipoli, McCall, supports the review of land divisions for all subdivision as
recommended by the PZ Commission. (Feb. 3, 2022)

Jocelyn Pulver, McCall, supports subdivision review for all land divisions as recommended by
the PZ Commission. (Feb. 3, 2022)

Christopher L. Church, Donnelly, supports subdivision review for all lands as recommended
by the PZ Commission, especially with the amount of growth occurring. (Feb. 3, 2022)

Bethany Thomas supports subdivision review for all lands as recommended by the PZ
Commission. A failure to support this recommendation would mean no oversight which would
add to all the issues people in our community are experiencing and would be a catastrophic
mistake for our County, people, the land, wildlife, and watersheds. (Feb. 9, 2022)

(See prior Staff Reports for prior comments.)

8. ldaho State Statute 67-6511 and 67-6512 as it pertains to implementation of the
Comprehensive Plan through ordinances and amendments of such. It addresses noticing and
recommendations from the Planning and Zoning Commission. 67-6512 provides for
Subdivision Regulations (Ordinance) to mitigate impacts so as not to negatively impact
agencies and current residents.

Valley County has one zone — Multiple Use Zone.

67-6511. ZONING ORDINANCE. (1) Each governing board shall, by

ordinance adopted, amended, or repealed in accordance with the
notice and hearing procedures provided under section 67-6509, Idaho
Code, establish within its jurisdiction one (1) or more zones or
zoning districts where appropriate. The zoning districts shall be in
accordance with the policies set forth in the adopted comprehensive
plan.
fa}) Within a zoning district, the governing board shall where
appropriate establish standards to regulate and restrict the height,
number of stories, size, construction, reconstruction, alteration,
repair or use of buildings and structures; percentage of lot
occupancy, size of courts, yards, and open spaces; density of
population; and the location and use of buildings and structures.
2ll standards shall be uniform for each class or kind of buildings
throughout each district, but the standards in one (1) district may
differ from those in another district,
{b} Within an overlay zoning district, the governing board shall
establish clear and objective standards for the overlay zoning
district while ensuring that application of such standards does not
constitute a regulatory taking pursuant to Idaho or federal law.
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(2) Ordinances establishing zoning districts shall be amended
as follows:
{a) Requests for an amendment to the zoning ordinance shall be
submitted to the =zoning or planning and =zoning commission which
shall evaluate the request to determine the extent and nature of the
amendment requested. Particular consideration shall be given to the
effects of any proposed zone change upon the delivery of services by
any political subdivision providing public services, including
school districts, within the planning jurisdiction. An amendment of
a zoning ordinance applicable to an owner’s lands or approval of
conditional rezoning or denial of a request for rezoning may be
subject to the regulatory taking analysis provided for by
section 67-8003, Idaho Code, <consistent with the requirements
established thereby.
(b) After considering the comprehensive plan and other evidence
gathered through the public hearing process, the zoning or planning
and zoning commission may recommend and the governing board may
adopt or reject an ordinance amendment pursuant to the notice and
hearing procedures provided in section 67-6509, Idaho Code, provided
that in the «case of a zoning district boundary change, and
notwithstanding jurisdictional boundaries, additional notice shall
be provided by mail to property owners or purchasers of record
within the land being considered, and within three hundred (300}
feet of the external boundaries of the land being considered, and
any additional area that may be impacted by the proposed change as
determined by the commission. Notice shall also be posted on the
premises not less than one (1) week prior to the hearing. When
notice is required to two hundred (200) or more property owners or
purchasers of record, alternate forms of procedures which would
provide adequate notice may be provided by local ordinance in lieu
of posted or mailed notice. In the absence of a locally adopted
alternative notice procedure, sufficient notice shall be deemed to
have been provided if the city or county provides notice through a
display advertisement at least four (4) inches by two (2) columns in
size in the official newspaper of the city or county at least
fifteen (15) days prior to the hearing date, in addition to site
posting on all external boundaries of the site. Any property owner
entitled to specific notice pursuant to the provisions of this
subsection shall have a right to participate in public hearings
before a planning commission, planning and zoning commission or
governing board subject to applicable procedures.
{c) The governing board shall analyze proposed changes to zoning
ordinances to ensure that they are not in conflict with the policies
of the adopted comprehensive plan. If the request is found by the
governing board to be in conflict with the adopted plan, or would
result in demonstrable adverse impacts upon the delivery of services
by any political subdivision providing public services, including
school districts, within the planning jurisdiction, the governing
board may require the request to be submitted to the planning or
planning and zoning commission or, in absence of a commission, the
governing board may consider an amendment to the comprehensive plan
pursuant to the notice and hearing procedures provided in
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section 67-6509, Idaho Code. After the plan has been amended, the
zoning ordinance may then be considered for amendment pursuant to
paragraph (b) of this subsection.

(d) If a governing board adopts a zoning classification pursuant to
a request by a property owner based upon a valid, existing
comprehensive plan and zoning ordinance, the governing board shall
not subsequently reverse its action or otherwise change the zoning
classification of said property without the consent in writing of
the current property owner for a period of four (4) years from the
date the governing board adopted said individual property owner’s
request for a zoning classification change. If the governing body
does reverse its action or otherwise change the zoning
classification of said property during the above four (4} vyear
period without the current property owner’s consent in writing, the
current property owner shall have standing in a court of competent
jurisdiction to enforce the provisions of this section.

67-6513. SUBDIVISION ORDINANCE, Each governing board shall provide,
by ordinance adopted, amended, or repealed in accordance with the
notice and hearing procedures provided under section 67-6509, Idaho
Code, for standards and for the processing of applications for
subdivision permits under sections 50-1301 through 50-1329, Idaho
Code. Each such ordinance may provide for mitigation of the effects
of subdivision development on the ability of political subdivisions
of the state, including school districts, to deliver services
without compromising quality of service delivery to current
residents or imposing substantial additional costs upon current
residents to accommodate the proposed subdivision. Fees established
for purposes of mitigating the financial impacts of development must
comply with the provisions of chapter 82, title 67, Idaho Code.
Denial of a subdivision permit or approval of a subdivision permit
with conditions unacceptable to the landowner may be subject to the
regulatory taking analysis provided for by section 67-8003, Idaho
Code, consistent with the requirements established thereby.

9. Comprehensive Plan Analysis:

Valley County Comprehensive Plan Analysis of Portions Related to:
Proposed Ordinance 2022-12 Removal of Exception to Subdivision Ordinance
December 6, 2021 by Cynda Herrick, AICP, CFM, Planning and Zoning Director

(See prior Staff Report)

10. Idaho Regulatory Takings Act Guidelines: Attached from the Office of the Attorney
General are the Idaho Takings Act Guidelines, March 2020. It addresses the Idaho
Constitution Provisions and the Idaho Statutory Provisions. Within the document is an
Attorney General’'s Checklist Criteria, which poses the following (5) criteria:

(1) Does the Regulation or Action Result in a Permanent or Temporary Physical Occupation
of Private Property?
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(2) Does the Regulation or Action Condition the Receipt of a Government Benefit on a
Property Owner Dedicating a Portion of Property, Granting an Easement, or Expending
Funds for ltems Unrelated to the Impacts of the Proposed Action?

(3) Does the Regulation Deprive the Owner of All Economically Viable Uses of the
Property?

(4) Does the Regulation Have a Significant Impact on the Landowner's Economic interest?

(5) Does the Regulation Deny a Fundamental Attribute of Ownership?

ATTACHMENTS:

¢ Proposed Ordinance 2022-02
a. Removal of Exception 5
b. Change to 160 Acres in Exception 5
Ordinance No. 2021-09 (approved September 7, 2021)
Valley County Maps showing 40+, 80+, and 160+-acre private parcels
BOCC Meeting Minutes — September 7, 2021
PZ Commission Meeting Minutes — October 14, 2021
BOCC Meeting Minutes — December 6, 2021
BOCC Meeting Minutes — December 13, 2021
BOCC Meeting Minutes — January 18, 2022
New Responses since January 18, 2022
Prior Responses
Idaho Regulatory Takings Act Guidelines, March 2020

END OF STAFF REPORT
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VALLEY COUNTY
ORDINANCE NO: 2022-02
Modify Exception to Subdivision Ordinance

AN ORDINANCE TO PROVIDE FOR AMENDMENT TO VALLEY COUNTY CODE TITLE 10 PROVIDING
FOR A CHANGE TO MODIFY EXCEPTION 10-1-3 SCOPE: C. EXCEPTIONS (5) TO THE REQUIREMENTS
FOR THE SUBDIVISION OF LAND REQUIRING ALL DIVISIONS OF LAND LESS THAN 160 ACRES TO
BE REVIEWED AND APPROVED; PROVIDING FOR A CHANGE IN DEFINITION; AND, PROVIDING THE
EFFECTIVE DATE THEREFORE.

WHEREAS: The Board of County Commissioners hereby finds that imminent peril to the public
health, safety, or welfare exists due to the increasing trend of subdividing larger parcels of land
into twenty (20} acre parcels without plan and subdivision plat review by Valley County;

WHEREAS: The Board of County Commissioners ADOPTED Ordinance No. 2021-09 an
Emergency Ordinance on the 7" day of September of 2021;

WHEREAS: Ordinance 2022-02 Modify Exception to Subdivision Ordinance will replace
Ordinance 2021-09 Emergency Ordinance upon publication which is the effective date.

WHEREAS: Ordinance 2021-09 will be fully repealed upon publication of Ordinance 2022-02.

NOW, THEREFORE BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF VALLEY
COUNTY, IDAHO:

10-1-3: SCOPE:

A. The regulations of this title shall apply to the subdivision of all land within the
unincorporated territory of Valley County, except for land within impact areas for which
different ordinances have been adopted, as defined by the definition of a "subdivision".

B. It shall be unlawful hereafter to make a subdivision of land, unless it is qualified as an
exception in the scope, until plans and a subdivision plat thereof are submitted to and
approved by the administrator or the county planning and zoning commission, and by the
board of county commissioners.

C. Exceptions: The following division of land shall not be deemed a subdivision for land use
purposes, but must comply with Title 11 of the Valley County Code - Flood Control:

5. A division of land into parcels {containing) one-hundred sixty {160) acres or more.

10-1-6: DEFINITIONS:

ORIGINAL PARCEL: A lot in a platted subdivision or a tract of land of record at the time of the
adoption of the subdivision regulations on April 29, 1970, as evidenced by a parcel number



having been assigned by the Valley County assessor-e«each-one-fourth-{*/4}-ef-a-section-held
NOW, THEREFORE, BE IT ORDAINED AND APPROVED by the Valley County Board of
Commissioners, Idaho this ___ day of 2022, with an effective date being the

DATE OF PUBLICATION.

Elting Hasbrouck, Chairman

Dave Bingaman, Commissioner

Sherry Maupin, Commissioner

Attest:

Douglas A. Miller
Valley County Clerk



VALLEY COUNTY
ORDINANCE NO: 2022-02
Removal of Exception to Subdivision Ordinance

AN ORDINANCE TO PROVIDE FOR AMENDMENT TO VALLEY COUNTY CODE TITLE 10 PROVIDING
FOR A CHANGE TO REMOVE EXCEPTION 10-1-3 SCOPE: C. EXCEPTIONS (S5) TO THE
REQUIREMENTS FOR THE SUBDIVISION OF LAND REQUIRING ALL DIVISIONS OF LAND TO BE
REVIEWED AND APPROVED; AMENDMENT TO THE DEFINITION OF ORIGINAL PARCEL; AND,
PROVIDING THE EFFECTIVE DATE THEREFORE.

WHEREAS: The Board of County Commissioners hereby finds that imminent peril to the public
health, safety, or welfare exists due to the increasing trend of subdividing larger parcels of land
into twenty (20) acre parcels without plan and subdivision plat review by Valley County;

WHEREAS: The Board of County Commissioners ADOPTED Ordinance No. 2021-09 an
Emergency Ordinance on the 7" day of September of 2021;

WHEREAS: Ordinance 2022-02 Removal of Exception to Subdivision Ordinance will replace
Ordinance 2021-09 Emergency Ordinance upon publication which is the effective date.

WHEREAS: Ordinance 2021-09 will be fully repealed upon publication of Ordinance 2022-02.

NOW, THEREFORE BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF VALLEY
COUNTY, IDAHO:

10-1-3: SCOPE:

A. The regulations of this title shall apply to the subdivision of all land within the
unincorporated territory of Valley County, except for land within impact areas for which
different ordinances have been adopted, as defined by the definition of a "subdivision".

B. it shall be unlawful hereafter to make a subdivision of land, unless it is qualified as an
exception in the scope, until plans and a subdivision plat thereof are submitted to and
approved by the administrator or the county planning and zoning commission, and by the
board of county commissioners.

C. Exceptions: The following division of land shall not be deemed a subdivision for land use
purposes, but must comply with Title 11 of the Valley County Code - Flood Control:

5. Adivisi £ Landint Is-{eontalning (20) .
10-1-6: DEFINITIONS:

ORIGINAL PARCEL: A lot in a platted subdivision or a tract of land of record at the time of the
adoption of the subdivision regulations on April 29, 1970, as evidenced by a parcel number



having been assigned by the Valley County assessor-ereach-one-fourth-{*/4}-ofa-section-held

NOW, THEREFORE, BE IT ORDAINED AND APPROVED by the Valley County Board of
Commissioners, ldaho this ___ day of 2022, with an effective date being the

DATE OF PUBLICATION.

Elting Hasbrouck, Chairman

Dave Bingaman, Commissioner

Sherry Maupin, Commissioner

Attest:

Douglas A. Miller
Valley County Clerk



Instrument # 443984

VALLEY COUNTY, CASCADE, IDAHO
9-8-2021 08:03:31 AM No. of Pages: 1
Recorded for: P& Z

DOUGLAS A. MILLER

VALLEY COUNTY Ex-Officio Recorder Deputy

Index to: ORDINANCES

ORDINANCE NO: 2021-09
Emergency Ordinance

AN EMERGENCY ORDINANCE TO PROVIDE FOR AMENDMENT TO VALLEY COUNTY CODE TITLE 10
PROVIDING FOR A CHANGE TO MODIFY EXCEPTIONS TO THE REQUIREMENTS FOR THE
SUBDIVISION OF LAND FROM A 20 ACRE PARCEL TO A 40 ACRE PARCEL; PROVIDING THAT THE
ORDINANCE IS ENACTED ON AN EMERGENCY BASIS; AND, PROVIDING THE EFFECTIVE AND
SUNSET DATES THEREFORE.

WHEREAS, the Board of County Commissioners is empowered, pursuant to ldaho Code § 31-714,
to pass all ordinances and rules and make regulations, not repugnant to law, necessary for the
carrying into effect or discharging the powers and duties conferred by the laws of the state of
Idaho, and such as are necessary or proper to provide for the safety, promote the health and
prosperity, improve the peace and good order, comfort and convenience of the county and the
inhabitants thereof, and for the protection of property therein; and

WHEREAS, the Board of County Commissioners is empowered, pursuant to ldaho Code § 67-
6523, to enact an emergency ordinance if it finds that an imminent peril to the public health,
safety, or welfare requires adoption of ordinances under the Local Land Use Planning Act; and

WHEREAS, the current Valley County Subdivision Ordinance, Valley County Code 10-1-1 et seq.,
makes it unlawful to make a subdivision of land without the prior approval of plans and a
subdivision plat by the Administrator or the county planning and zoning commission, and by the
board of county commissioners; and

WHEREAS, one of the enumerated exceptions to the plan and subdivision plat approval is for the
division of land into parcels of twenty (20) acres or more; and

WHEREAS, the plan and subdivision plat review required by the Valley County Subdivision
Ordinance, determines, among other things, that the parcells] subject to the proposed
subdivision has sufficient depth to groundwater to support septic systems, power is available to
provide service to future dwellings, road rights of way exist and roads are constructed to
sufficient standards to provide emergency vehicle access to subdivided parcels; and

WHEREAS, subdivisions of land into twenty (20) acre parcels without plan and subdivision plat
review is increasing in Valley County; and

WHEREAS, twenty (20) acre parcels that do not have sufficient depth to groundwater to safely
construct a septic system, power is not available to support future dwellings, or no road right of
way exists or existing roads will not accommodate emergency vehicle access are not eligible for
a building permit; and



WHEREAS, unbuildable parcels are more likely to contain illegally installed septic systems or other
methods for disposal of human waste and black water and these unbuildable parcels are also
more likely to accumulate construction debris, abandoned or non-running vehicles or other
forms of solid waste posing an increased threat to the environment and a blight on surrounding
properties; and

WHEREAS, it has been determined that the splitting of large parcels of land into twenty (20) acre
parcels without adequate analysis concerning road circulation and roads that are not built to a
standard that can be accessed by emergency vehicles such as fire and ambulance service presents
and increased risk of safety to citizens of Valley County and its first responders; and

WHEREAS, it has been determined that there is an increased risk to public health due to the
degradation of groundwater quality as a result of splitting large parce!s of land into twenty (20}
acre parcels without adequate ground water analyses or sanitary restrictions for the safe removal
of human waste, black water and solid waste on parcels that are 20 acres; and

WHEREAS, the accumulation of construction debris, abandoned or non-running vehicles or other
forms of solid waste has a negative effect on the welfare of Valley County citizens negatively
impacting the aesthetic and economic value of neighboring properties; and

WHEREAS, the Board finds that these measures must be enacted on an emergency basis due to
the imminent peril to the public health, safety and welfare of the citizens of Valley County.

NOW, THEREFORE BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF VALLEY
COUNTY, IDAHO:

10-1-3: SCOPE:

A. The regulations of this title shall apply to the subdivision of all land within the
unincorporated territory of Valley County, except for land within impact areas for which different
ordinances have been adopted, as defined by the definition of a "subdivision®.

B. It shall be unlawful hereafter to make a subdivision of land, unless it is qualified as an
exception in the scope, until plans and a subdivision plat thereof are submitted to and approved
by the administrator or the county planning and zoning commission, and by the board of county
commissioners.

C. Exceptions: The following division of land shall not be deemed a subdivision for land use
purposes, but must comply with Title 11 of the Valley County Code - Flood Control:

5. Adivision of land into parcels (containing) twenty-{20) one-hundred sixty (160) acres or
more.

10-1-6: DEFINITIONS:
ORIGINAL PARCEL: A lot in a platted subdivision or a tract of land of record at the time of the
adoption of the subdivision regulations on April 29, 1970, as evidenced by a parcel number



having been assig ed by the Valley County assessor, or each one-fourth ('/4) of a section held
in one ownership.

The Board of County Commissioners hereby finds that imminent peril to the public health,
safety, or welfare exists due to the increasing trend of subdividing larger parcels of land into
twenty (20) acre parcels without plan and subdivision plat review by Valley County, resulting in
an emergency necessitating the immediate implementation of this Ordinance upon its passage.
This Ordinance shall remain in effect for one hundred and eighty-two (182) days or until it is
repealed by the Board of County Commissioners.

NOW, THEREFORE, BE IT ORDAINED AND APPROVED by the Valley County Board
of Commissioners, Idaho this 7 day of September, 2021, with an effective date being the
7% day of September, 2021, at 10:30 am.

Elting  sbrouck, Chairman
e Bingaman missioner

Sherry Maupin, Commissioner
Attest:

ouglas A. Miller
Valley County Clerk
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Valley County Board of County Commissioners

PO Box 1350 - 219 N Main Street
Cascade, Idaho 83611-1350

ELTING G. HASBROUCK

Phone (208) 382-7100
Fax  (208) 382-7107

DAVID H. BINGAMAN

Chairman of the Board Commissioner
ehasbrouck@co.valley.id.us dbingaman(@co.valley.id.us
SHERRY MAUPIN DOUGLAS A.MILLER
Commissioner Clerk
smaupin(@co.valley.id.us dmiller@co.valley.id.us

IN THE OFFICE OF THE VALLEY COUNTY BOARD OF COMMISSIONERS
CASCADE, IDAHO
September 7, 2021

PRESENT: DAVE BINGAMAN (COMMISSIONER)
SHERRY MAUPIN (COMMISSIONER)
ELTING HASBROUCK (CHAIRMAN)
GABRIELLE KNAPP FOR DOUGLAS MILLER (CLERK)

Commissioner, Dave Bingaman led the Pledge of Allegiance.

Chairman Hasbrouck presented the commissioners’ agenda for September 7, 2021.
Commissioner Maupin made a motion to approve the commissioners’ agenda for September 7,
2021. Commissioner Bingaman seconded the motion. No further discussion, all in favor. Motion
passed to approve the commissioners’ agenda for September 7, 2021.

Chairman Hasbrouck presented the commissioner meeting minutes of August 23, 2021.
Commissioner Bingaman made a motion to approve the commissioner meeting minutes of
August 23, 2021. Commissioner Maupin seconded the motion. No further discussion, all in
favor. Motion passed to approve the commissioner meeting minutes of August 23, 2021.

The commissioners discussed the setting of dates for their October, November, and December
meetings. The commissioners picked October 4, 12, 18, 25, November 1, 8, 15,22 and December
6, 13, 20, 27. Commissioner Maupin moved to approve the commissioner meeting dates.
Commissioner Bingaman seconded the motion. No further discussion, all in favor. Motion
passed to approve the commissioner meeting dates.
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The commissioners discussed signing a letter of support for Treasure Valley Transit Grant.
Commissioner Bingaman moved to approve signing the letter of support for Treasure Valley
Transit Grant. Commissioner Maupin seconded the motion. No further discussion, all in favor.
Motion passed to approve signing the letter of support for Treasure Valley Transit Grant.

Andy Salisbury discussed the 184 Silver Fox Trail parking. Mr. Salisbury requested to the
commissioners that it be a no parking area. The commissioners didn’t feel like they could make
it a no parking area. Commissioner Bingaman agreed to put a sign at the bottom of the road
showing where the access to public lands is. Mr. Salisbury believed that would greatly help his
situation.

Chairman Hasbrouck opened the discussion on variance V-1-21 Kulack Setback. The
commissioners advised that they did not have any conflict of interest or ex-parte communication.
Cynda Herrick gave a staff report on variance V-1-21 Kulack Setback. Cynda recommended that
they approve this. Commissioner Maupin moved to approve V-1-21 Kulack Setback Variance
as per the Planning and Zoning Commission recommendation to allow a variance of 8’ from the
required 20’ to 12’; and, adopt their Facts and Conclusions as our own. Commissioner
Bingaman seconded the motion. No further discussion, all in favor. Motion passed to approve
V-1-21 Kulack Setback Variance as per the Planning and Zoning Commission recommendation
to allow a variance of 8 from the required 20’ to 12’; and, adopt their Facts and Conclusions as
our Own.

Chairman Hasbrouck opened the public hearing for Ordinance No. 21-09 Title 10-1-3
Subdivision Regulations-C expectations. The Commissioners did not have any conflict of
interest or ex-parte communication. Cynda Herrick did a staff report. Chairman Hasbrouck asked
for proponents of the ordinance, and none were present to speak in support of the ordinance.
Chairman Hasbrouck asked for anyone uncommitted of the ordinance, and none were present to
speak as uncommitted to the ordinance. Chairman Hasbrouck asked for anyone in opposition to
the ordinance, and none were present to speak in opposition to the ordinance. Chairman
Hasbrouck closed public hearing at 10:16. Chairman Hasbrouck brought the commissioners into
deliberation on the ordinance. Commissioner Bingaman made a motion to adopt ordinance no.
21-09 on 09/7/2021 at 10:30 am. Commissioner Maupin seconded the motion. No further
discussion, all in favor. Motion passed to adopt ordinance no. 21-09 on September 7, 2021, at
10:30 am.

Human Resource Director Pat Duncan requested the commissioners make the “Refresher
Respectful Workplace Training” mandatory. Pat explained her plan for the training.
Commissioner Maupin moved to make the refresher respectful workplace training mandatory.
Commissioner Bingaman seconded the motion. No further discussion, all in favor. Motion
passed to make the refresher respectful workplace training mandatory.

Chief Deputy Clerk Gabrielle Knapp presented a request from Edwards Mosquito Abatement
District for an extension of the dollar certification form to September 14, 2021. Chairman
Hasbrouck moved to give Edwards Mosquito Abatement District an extension for the dollar
certification form to be submitted to the Clerk’s office until September 14, 2021, with the
understanding that this will be the last extension for them. Commissioner Bingaman seconded
the motion. No further discussion, all in favor. Motion passed to give Edwards Mosquito
Abatement District an extension for the dollar certification form to be submitted to the Clerk’s
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Valley County Planning and Zoning Commission

Phone: 208-382-7115
Email: cherrick@co.valley.id.us

PO Box 1350 | 219 North Main Street
Cascade, ID 83611-1350

Ray Cooper, Chairman
Neal Thompson, Vice-Chair

Brian Benton, Commissioner
Scott Freeman, Commissioner

MINUTES
Valley County Planning and Zoning Commission
October 14, 2021
Valley County Court House - Cascade, ldaho
PUBLIC HEARING - 6:00 p.m.

A. OPEN: Meeting called to order at 6:05 p.m. by Acting Chairman Freeman. Quorum exists.

P&Z Director — Cynda Herrick: Present
P&Z Commissioner — Brian Benton: Present
P&Z Commissioner — Ray Cooper: Excused

P&Z Commissioner — Scott Freeman: Present
P&Z Commissioner — Neal Thompson: Present
P&Z Technician - Lori Hunter: Present

B. MINUTES: Commissioner Benton moved to approve the minutes of September 9, 2021.
Commissioner Thompson seconded the motion. Motion carried unanimously.

C. NEW BUSINESS:

1. C.U.P. 20-14 RMC / Pinetop Office — Extension: Rocky Mountain Crane and Equipment
Rental LLC is requesting a two-year extension of the conditional use permit. The new office
space, shop, parking lot, and covered parking structure were to be established by December
31, 2021. The 3.6-acre site is addressed as 14032 Highway 55 and is Lot 1 of Karsyn
Business Park located in the NENE Section 33, T.18N, R.3E, Boise Meridian, Valley County,
Idaho. Action ltem.

Acting Chairman Freeman introduced the item and opened the public hearing. Acting Chairman
Freeman asked if there was any exparte contact or conflict of interest. There was none.

Acting Chairman Freeman asked for the Staff Report. Staff presented the report.
Director Herrick asked the applicant to respond to the questions in the staff report.

Dusty Bitton, representing Rocky Mountain Crane and Equipment Rental LLC, presented
telephonically. The chain link fence is 6-ft tall and has been constructed at the 100-ft setback
from Highway 55. Landscaping trees were previously planted by Knife River and were not
removed. The additional landscaping will be completed when the buildings are constructed.
There are about 15 mature trees between the highway and the slatted fence which will screen
the equipment. Trees are within the 100’ setback area.

Acting Chairman Freeman asked for proponents. There were none.

Valley County Planning & Zoning Page 1 of 11 10/14/2021



Acting Chairman Freeman asked for proponents.

Don Reiswig, 13333 Nisula Road, is an adjacent neighbor to the south. More homes mean
more taxes which hopefully would increase maintenance on Nisula Rd.

Mathew Blakley, 13381 Nisula Road, is in favor of the proposal.

John Russell, McCall, is a surveyor who has been working with the applicant. The proposed
conditions of approval are acceptable.

Acting Chairman Freeman asked for undecided. There were none.
Acting Chairman Freeman asked for opponents. There were none.

Acting Chairman Freeman closed the public hearing.
The Commission deliberated.

Commissioner Benton moved to approve C.U.P. 21-29 with the stated conditions.
Commissioner Thompson seconded the motion. Motion carried unanimously

There is a 10-day appeal period to the Board of County Commissioners if anyone is unhappy
with the decision.

8:58 p.m.

8. Ordinance Amendment: Revision to Valley County Subdivision Ordinance: The
proposed modification of Valley County Code 10-1-3.C.5 Exceptions would allow land
division into parcels containing 160 acres or more. Action ltem

Acting Chairman Freeman introduced the item and opened the public hearing. Acting Chairman
Freeman asked if there was any conflict of interest. There was none.

Acting Chairman Freeman asked for the Staff Report. Staff presented the report.

Director Herrick explained the emergency ordinance that was approved by the Board of County
Commissioners on September 7, 2021. A permanent ordinance must be adopted within 182
days of that approval.

Previously the minimum size of a rural parcel was 20 acres; the emergency order changed the
minimum size to 160 acres. The Board of County Commissioners were concerned about the
recent creation of several 20-acre parcels without any review of surrounding uses, access,
septic ability, utilities, etc. Specific areas in Valley County include the 20-acre splits in Round
Valley area that resulted in land that has no access to power, with high ground water
complicating septic ability, and unable fo get a building permit. Another area of concern is the
20-acre splits south of McCall Airport that cccurred without any review or consideration of the
airport or ground water. Ancther area is the Smylie Lane / West Mountain Road area as some
of these new parcels are partially or wholly within the floodplain and thus unable to get a
building permit.

The Commissioners discussed the minimum parcel size that should be allowed without review;
160 acres was proposed by the Valley County Soil and Water Conservation District. Protecting
future buyers, existing property owners, new zoning overlays, and impacts to Valley County
infrastructure were discussed by Staff and Commissioners. Staff clarified that the
Commissioners would make a recommendation to the Board of County Commissioners who
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would then have another public hearing.

Acting Chairman Freeman asked for proponents. There were none.
Acting Chairman Freeman asked for undecided. There were none.
Acting Chairman Freeman asked for opponents.

Josh Leonard, Clark-Wardle Law in Boise, deals with land use cases for clients. He recognizes
the need for a minimum parcel size; however, the 20-acre size is sufficient. The concerns
previously mentioned could happen regardless of parcel size. It is already illegal to install a
septic system without a permit or have more than more than two RVs without a permit. The
existing rules need enforced. Urban-style subdivisions, with high density and paved roads, are
often undesirable by property owners of Valley County. This ordinance would drive up the price
of lots. A minimum requirement of 160 acres would lead to a greater number of small lots (5 or
smaller). He recommends an alternative approach. Boundary County has a “primitive
subdivision ordinance”; any deficiencies on the property are included on the recorded plat. This
results in [legal] parcels where a building permit is not allowed.

Dwight Jividen, Cascade, also submitted a letter. He sees no reason fo change the long-
standing agreement of allowing splits into 20-acre parcels. People can't afford to buy 160
acres. He has been a real estate agent for 35 years. He has sold many parcels that will never
have electricity or year-round access; some of these are small parcels. Many people want land
off-the-grid. Buyers and sellers want cheap isolated land and not necessarily all the amenities
that the County seems to want. He has spent a lot of time and money getting ready to split an
area into 20-acre parcels. This proposal affects him personally. This will increase the price of
the land and force the little guy out. Stay with the 20-acre split.

Jim Neill, Garden City, owns 280 acres on Paddy Flat Road and has begun the splitting process
with a surveyor. He does not want a house with full-year car access. He does not need
electricity. Perhaps an administrative review for splits is acceptable. This proposal increases
cost of low-density parcels and land conservation.

Scott Carlton, McCall, represented DF Development which owns approximately 70,000 acres in
Valley County. [f required to submit subdivision plats, DF Development will simply propose
urban style subdivisions due to the increase cost of development, roads, utilities, etc. There is a
demand for unimproved land without maintained roads or utilities. The proposed amendment
will have unintended consequences. The amendment is also likely to prevent DF Development
from opening roads to public access; there would be no incentive for DF Development to do so.

Acting Chairman Freeman closed the public hearing.

The Commission deliberated. The Board of County Commissioners wanted to change the 20-
acre minimum parcel size because of the splits that have been occurring with no-long range
planning or consideration of roads, access, septic, floodplain, etc. The emergency ordinance
allows a pause in development and thus time for further review and discussion. A property
owner could still split into 20-acres lots using the subdivision platting process. Many older
subdivisions have lots that are unable to obtain building permits due to the size of lots or
topography or inability to get septic approval. Prior to September 7, 2021, Valley County Code
10-1-3.C.5 Exceptions allowed 20-acre parcels to be created by merely recording deeds. The
Commissioners and Staff discussed if a review of a proposed split possible without the full
subdivision process. Tonight's agenda included two small property splits that did require a
Planning and Zoning review and subdivision plat. Prior to the emergency ordinance, no review
was required to split land into 20-acre parcels. A settlement of estate is currently an allowed
exception to the subdivision process. Peer review includes acceptance by an engineer; staff
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specified that the PZ Director should not be the sole decider. A “primitive subdivision™ or other
subdivision types are possible with a change in Valley County Code. Zoning overlays were
discussed. Minimum parcel size was discussed.

The Commissioners discussed removing the minimum parcel size exception altogether thus
requiring a review process for any kind of split. This would remove VCC 10-1-3.C.5.

VCC 10-3-1 describes the type of plats that Valley County allows: administrative plat, short plat,
and full plat. This section could be re-worked, and additional plat types added to aliow for plats
with different requirements.

The emergency ordinance put a pause on the spiits less than 160 acres. The emergency
ordinance expires 182 days from September 7, 2021.

The Commissioners further discussed splits, minimum parcel size, and subdivision
requirements. This includes access, utilities, frontage, building site, sanitary restrictions, and
pasture-only lots. Subdivision fees were discussed; our fees are not excessive. The
Commissioners believe there should be a different checklist of requirements for some
subdivisions. This would require rewriting Valley County Code. If an ordinance is not adopted
by the Board of County Commissioners, the minimum parcel size will revert to 20 acres after the
182-day period expires. The Commissioners discussed tabling deliberations, specifying a
specific minimum parcel size, recommending the elimination of the VCC 10-1-3.C.5 exception,
and revising the types of plats

Staff will revise the types of plats allowed by Title 10-3-1 for review at a future public hearing
and ordinance amendment.

Commissioner Thompson moved to recommend to the Board of County Commissioners
approval of an ordinance to eliminate VCC 10-1-3.C.5 and remove the portion in the definition of
an original parcel that reads “or each one-half of a section held in one ownership”.
Commissioner Benton seconded the motion. Motion carried unanimously

Future work sessions will be planned to discuss subdivision types and requirements.

D. FACTS AND CONCLUSIONS - Action ltems:

s VAC 21-06 Vacation of a Portion of San Ignacio Way and Associated Utility, Drainage,
and Snow Storage Easements

C.U.P. 21-18 Hidden Pines Event Venue
C.U.P. 21-22 Binnion Short-Term Rental
C.U.P. 21-23 Coughlin Multiple Residence
C.U.P. 21-24 Needs RV Park

Commissioner Benton moved fo approve the Facts and Conclusions as presented and
authorize the Acting Chairman to sign. Commissioner Thompson seconded the motion. Motion
carried unanimously.

E. ELECT PZ COMMISSION OFFICERS - Action ltem

Commissioner Benton moved to elect Ray Cooper as Chairman and Neal Thompson as Vice
Chairman. Commission Thompson seconded. Motion passed unanimously.

Acting Chairman Freeman adjourned the meeting at 10:10 p.m.
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Valley County Board of County Commissioners

PO Box 1350 « 219 N Main Street
Cascade, Idaho 83611-1350

Phone (208) 382-7100
Fax  (208) 382-7107

ELTING G. HASBROUCK
Chairman of the Board
ehasbrouck{@co.valley.id.us

SHERRY MAUPIN
Commissioner
smaupin@co.valley.id.us

DAVID H.BINGAMAN
Commissioner
dbingaman@co.valley.id.us

DOUGLAS A, MILLER
Clerk
dmiller@co.valley.id.us

IN THE OFFICE OF THE VALLEY COUNTY BOARD OF COMMISSIONERS

CASCADE, IDAHO
December 6, 2021

PRESENT: ELTING HASBROUCK (CHAIRMAN)
SHERRY MAUPIN (COMMISSIONER)
DAVE BINGAMAN (COMMISSIONER)
DOUGLAS MILLER (CLERK)

Commissioner, Dave Bingaman led the Pledge of Allegiance.

Chairman Hasbrouck presented the commissioners’ agenda for December 6, 2021.
Commissioner Bingaman made a motion to approve the commissioners’ agenda for December
6,2021. Commissioner Maupin seconded the motion. No further discussion, all in favor. Motion
passed to approve the commissioners’ agenda for December 6, 2021.

Chairman Hasbrouck presented the commissioner meeting minutes of November 22, 2021.
Commissioner Maupin made a motion to approve the commissioner meeting minutes of
November 22, 2021. Commissioner Bingaman seconded the motion. No further discussion, all
in favor. Motion passed to approve the commissioner meeting minutes of November 22, 2021.

Chairman Hasbrouck presented the FY22 Annual Operation Plan with Payette National Forest-
Snow Trail Grooming Program. Commissioner Bingaman made a motion to approve the FY22
Annual Operation Plan with Payette National Forest Snow Trail Grooming Program.
Commissioner Maupin seconded the motion. No further discussion, all in favor. Motion passed
to approve the FY22 Annual Operation Plan with Payette National Forest.

Road Director, Jeff McFadden presented the agreement for a retaining wall on Landale Lane,
Jeff explained the agreement and advised that the landowner was responsible for the retaining

Board of County Commissioners Meeting
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the scoping period had passed, and they were conducting an Environmental Assessment. He
advised that they did receive several comments and described the area that the RAMP
incorporated. He submitted that they do have the collaboratives recommendations but
acknowledges that there were concemns with members of the collaborative. He described the
motorized management plan proposal and advised that it was a polarized issue with restoration
and access being points of discussion. District Ranger Hogen presented on the creation of the
Forest Service Travel Management Plan for the area. He discussed the challenges that have been
identified including lack of easements across private property. The commissioners discussed the
need to continue to allow recreation roads to be open to the public. District Ranger Hogen
described the process for making decisions and the response that was received from the public,
District Ranger Hogen presented on the hazardous fuel reduction project in 118 acres in Big
Creek. He advised that the goal was to complete 1000 acres and he discussed scheduled
prescribed fires but presented that there were challenges. He advised that they would be going
out for request for bid for the commercial thinning project. The commissioners appreciated the
presentation from District Ranger Hogen.

The commissioners recessed for lunch at 12:00 p.m.
The commissioners returned from lunch at 1:00 p.m.
The commissioners conducted the Valley County Jail Quarterly Inspection at 1:00 p.m.

Chairman Hasbrouck opened the Public Hearing for Amendment to Title 10 Subdivision
Regulations: Removing 10-1-3-.C. Exceptions 5. A division of land into parcels (containing)
one-hundred sixty (160) acres or more; and, one-half a section under Original Parcel definition
at 2:00 p.m. and asked if there was any ex-parte communication or conflict of interest. All
commissioners advised that none of them had any ex-parte communication or conflict of interest.
Chairman Hasbrouck requested a staff report from Planning & Zoning Director, Cynda Herrick.

Planning & Zoning Director, Cynda Herrick provided the commissioners with a staff report and
a history of events that occurred prior to the public hearing. She presented an where the notices
of the public hearing were distributed and when the notices were published in the Star News and
Valley County Website. She discussed the review process and advised that the commissioners
had all the analysis information prior to the public hearing. She informed the commissioners of
the additional comments that were received including letters from Joshua Leonard who
represents DF Development who were in opposition to the proposed amendment to Title 10. She
also informed the commissioners about a letter that was received from Mr, Richard Kleint. The
commissioners had the opportunity to ask questions to Planning & Zoning Director, Cynda
Herrick and she responded accordingly to the questions and gave explanation.

Chairman Hasbrouck asked if there was anyone who wanted to present to the commissioners as
a proponent of the proposed Amendment to Title 10.

Mrs. Gretel Kleint who resides in Donnelly, Idaho, presented to the commissioners as a
proponent of an Amendment to Title 10 Subdivision Regulations and explained why she was a
proponent to the proposed amendment.

Board of County Commissioners Meeting
December 6, 2021
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Chairman Hasbrouck asked to hear from anyone who was uncommitted to the proposed
Amendment to Title 10 Subdivision. The record would reflect that there was no one who
presented as an uncommitted individual,

Chairman Hasbrouck asked to hear from anyone who was an opponent to Amendment to Title
10 Subdivision Regulations.

Mr. Joshua Leonard who represents DF Development presented to the commissioners as an
opponent to the proposed Amendment to Title 10 Subdivision Regulations and provided an in-
depth explanation on why DF Development was opposed to the proposed Amendment, The
commissioners had the opportunity to ask questions to Mr. Leonard and provided their opinions
regarding the proposed Amendment. Mr. Leonard responded by presenting a request to conduct
a comprehensive rewrite. The commissioners explained the reason for the emergency ordinance
and why the proposed amendment was scheduled for a Public Hearing. Mr. Leonard requested
additional work be conducted to avoid future litigation. He believed that the process needed to
be a comprehensive study and not the process that was being pursued by Valley County.

Mr. Scott Carlton who represents DF Development presented to the commissioners as an
opponent to the proposed Amendment to Title 10 Subdivision Regulations and explained the
reasons for the opposition. The commissioners had the opportunity to ask Mr. Carlton questions
regarding his presentation and he responded accordingly.

Mrs. Suzzanne Budge who resides in McCall, Idaho wanted to be on the record as an opponent
to the proposed amendment.

Chairman Hasbrouck provided his opinion regarding the involvement of government with local
government to protect the buyers. He felt that Valley County should allow additional time for
the public to provide testimony regarding the issue. Commissioner Maupin asked Josh Leonard
for his ideas on how he thought things could move forward using collaboration as tool to address
everyone’'s concerns. Commissioner Bingaman agreed that additional time was needed to
develop appropriate amendments to the existing ordinance. Planning & Zoning Director, Cynda
Herrick suggested tabling the Public Hearing until next week to obtain a legal opinion from the
Valley County Prosecuting Attorney’s Office. She also proposed remanding that matter back the
Valley County Planning & Zoning Commission but had concems with the amount of work that
was being done by the Valley County Planning & Zoning Commission. Chairman Hasbrouck
made a motion to table the Public Hearing Amendment to December 13, 2021, at 4:00 p.m.
Commissioner Maupin seconded the motion. No further discussion, all in favor. Motion passed
to table the Public Hearing Amendment to December 13, 2021, at 4:00 p.m.

Chairman Hasbrouck opened the meeting to the public to present to the commissioners.

Mr. Richard Kleint presented to the commissioners regarding a land that he had that he wanted
to develop and discussed the process with the commissioners. He also believed that the realtors
in Valley County need to be honest with buyers when individuals purchase property regarding
the ability to utilize property purchased.

The commissioners adjourned at 3:20 p.m.

Board of County Commissioners Meeting
December 6, 2021
Page 5



Valley County Board of County Commissioners

Phone (208) 382-7100
Fax  (208) 382-7107

PO Box 1350 « 219 N Main Street
Cascade, Idaho 83611-1350

g
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DAYID H. BINGAMAN
Commissioner
dbingaman(@co.valley.id.us

ELTING G. HASBROUCK
Chairman of the Board
ehasbrouck@co.valley.id.us

SHERRY MAUPIN DOUGLAS A.MILLER
Commissioner Clerk
smaupin@co.valley.id.us dmiller@co.valley.id.us

IN THE OFFICE OF THE VALLEY COUNTY BOARD OF COMMISSIONERS
CASCADE, IDAHO
December 13, 2021

PRESENT: ELTING HASBROUCK (CHAIRMAN)
SHERRY MAUPIN (COMMISSIONER)
DAVE BINGAMAN (COMMISSIONER)
DOUGLAS MILLER (CLERK)

Commissioner, Dave Bingaman led the Pledge of Allegiance.

Chairman Hasbrouck presented the commissioners’ agenda for December 13, 2021,
Commissioner Bingaman made a motion to approve the commissioners’ agenda for December
13, 2021. Commissioner Maupin seconded the motion. No further discussion, all in favor.
Motion passed to approve the commissioners’ agenda for December 13, 2021.

Senior Deputy Auditor, Kalyn Mauk presented the commissioners with Fiscal Year 2022 claims
and board order claims.

Fiscal Year 2022 Claims
General Fund $198,535.36
Road & Bridge $117,525.30
District Court $3,221.86
Indigent and Charity $228.31
Junior College $350.00
Revaluation $461.80

Board of County Commissioners Meeting
December 13, 2021
Page 1



Chairman Hasbrouck opened the continued Public Hearing that was tabled from December 6,
2021 for Amendment to Title 10 Subdivision Regulations: Removing 10-1-3.C, Exceptions 5. A
division of land into parcels (containing) one-hundred sixty (160) acres or more: and, one-half
of a section under Original Parcel Definition at 4:00 p.m.

Chairman Hasbrouck asked to hear from anyone who was a proponent. The record will reflect
that there was no presentation to the commissioners from anyone who was a proponent.

Chairman Hasbrouck asked to hear from anyone who was uncommitted. The record will reflect
that there was no presentation to the commissioners from anyone who was uncommitied.

Chairman Hasbrouck asked to hear from anyone who was an opponent. The record will reflect
that there was no presentation to the commissioners from anyone who was an opponent.

M. Josh Leonard who represents DF Development presented to the commissioners as an
opponent 1o the proposed Ordinance.

Chairman Hasbrouck closed the Public Hearing at 4:04 p.m. and brought the matter back to the
commissioners for deliberation. The commissioners believed that additional public hearings
should take place to allow for additional testimony. The commissioners requested that Planning
& Zoning Director, Cynda Hemick communicate with additional individuals. Chairman
Hasbrouck advised that he will close the Public Hearing and request that another Public Hearing
be scheduled. Commissioner Maupin made a motion to schedule another Public Hearing for
January 18, 2022, at 1:00 p.m. Commissioner Bingaman seconded the motion. Chairman
Hasbrouck asked a question related to facts and conclusions for the current Public Hearing.
Planning & Zoning Director, Cynda Herrick advised that would not be necessary. No further
discussion, all in favor. Motion passed to have another Public Hearing for January 18, 2022, at
1:00 p.m.

The commissioners adjourned at 4:10 p.m.

,, G b Atk

' Chairnian, Elting Hasbrouck

i

Attest: LQ
(.18 .

Douglas Millgy, Clerk
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Valley County Board of County Commissioners

Phone (208) 382-7100
Fax (208) 382-7107

PO Box 1350 « 219 N Main Street
Cascade, Idaho 83611-1350
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ELTING G. HASBROUCK DAVID H. BINGAMAN

Chairman of the Board Commissioner
chasbrouck@co.valley.id.us dbingaman(@co.valley.id.us
SHERRY MAUPIN DOUGLAS A.MILLER
Commissioner Clerk
smaupin@co.valley.id.us dmiller@co.valley.id.us

IN THE OFFICE OF THE VALLEY COUNTY BOARD OF COMMISSIONERS
CASCADE, IDAHO
January 18, 2022

PRESENT: ELTING HASBROUCK (CHAIRMAN)
SHERRY MAUPIN (COMMISSIONER)
DAVE BINGAMAN (COMMISSIONER)
DOUGLAS MILLER (CLERK)

Commissioner, Dave Bingaman led the Pledge of Allegiance.

Chairman Hasbrouck presented the commissioners’ agenda for January 18, 2022. Commissioner
Bingaman made a motion to approve the commissioners’ agenda for January 18, 2022.
Commissioner Maupin seconded the motion. No further discussion, all in favor. Motion passed
to approve the commissioners’ agenda for January 18, 2022.

Chairman Hasbrouck presented the commissioner meeting minutes from January 3, 2022.
Commissioner Maupin made a motion to approve the commissioner meeting minutes from
January 3, 2022. Chairman Hasbrouck seconded the motion. No further discussion, ali in favor.
Motion passed to approve the commissioner meeting minutes from January 3, 2022.

Chairman Hasbrouck presented the commissioner meeting minutes of January 10, 2022.
Commissioner Bingaman made a motion to approve the commissioner meeting minutes from
January 10, 2022. Commissioner Maupin seconded the motion. No further discussion, all in
favor. Motion passed to approve the commissioner meeting minutes from January 10, 2022.

Commissioner Maupin began the discussion related to requesting a letter to submit to Planning
& Zoning Commission to request review of overlays. She explained what type of letter that she
wanted to submit to the Planning & Zoning Commission. Commissioner Bingaman provided his
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Chairman Hasbrouck presented the Southwest Idaho Resource Conservation and Development
Council Sponsorship for Fiscal Year 2022 and select the representative. Commissioner
Bingaman made a motion to approve the sponsorship for the Southwest Idaho Resource
Conservation and Development Council for Fiscal Year 2022 and select Grant Writer, Mary
Rosen as the RC&D Representative for Valley County. Commissioner Maupin seconded the
motion. No further discussion, all in favor. Motion passed to approve the sponsorship for the
Southwest Idaho Resource Conservation and Development Council for Fiscal Year 2022 and
select Grant Writer, Mary Rosen as the RC&D Representative for Valley County.

Recreation Director, Larry Laxson presented the Idaho Department of Parks & Recreation Grant
Application for Wellington Warming Hut Roof Replacement and Chimney Repair Project and
Approve letter of commitment for Valley County Contribution. Commissioner Maupin made a
motion to approve the grant application and approve the letter of commitment agreeing to an
additional contribution of $5,501. Commissioner Bingaman seconded the motion. No further
discussion, all in favor. Moton passed to approve the IDPR grant application and letter of
commitment for an additional contribution of $5,501.

Chairman Hasbrouck advised that the commissioners would be recessing as the Valley County
Board of County Commissioners at 11:30 a.m. and convening as the Board of Equalization to
hear Appeal #AFOCC1 for Parcel RP17N02E125376. Chairman Hasbrouck swore in the
participants, Appraiser, Jennifer Morgan, Appraiser, Anthony Franseconi and Assessor, June
Fullmer. Chairman Hasbrouck also swore in Mr. George Tallabas who is representing the
applicant.

Mr. George Tallabas representing the appellants presented to the Board of Equalization and does
not feel that the assessed value represents the actual value of the existing property and provided
his explanation.

Appraiser, Jennifer Morgan presented to the Board of Equalization and provided an overview of
how the property was appraised. Appraiser, Anthony Franseconi also presented to the
commissioners.

Chairman Hasbrouck began the deliberation regarding Appeal #AFOCCI for Parcel
RP17N02E125376 and felt that the value that was assessed based on the evidence and testimony
provided would uphold the value that was determined. Commissioner Maupin provided her
opinion during the deliberation. Commissioner Bingaman also provided his opinion during the
deliberation. Commissioner Bingaman made a motion to deny the appeal for #AFOCC1 for
Parcel RP17N02E125376. Commissioner Maupin seconded the motion. No further discussion,
all in favor. Motion passed to deny the appeal for #AFOCC] for Parcel RP17N02E125376.

The commissioners recessed for lunch at 11:56 a.m.
The commissioners returned from lunch at 1:00 p.m.

Chairman Hasbrouck opened the Public Hearing that was continued from December 13, 2021,
Amendment to Title 10 Subdivision Regulations: Removing 10-1-3.C. Exceptions 5. A division
of land into parcels (containing) one-hundred sixty acres or more: and, one-half of a section
under Original Parcel Definition at 1:00 p.m. Chairman Hasbrouck asked if there was any ex-
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parte communication or conflict of interest from the commissioners. All commissioners advised
that there was no ex-parte communication or conflict of interest. Chairman Hasbrouck asked for
an additional staff report from Planning & Zoning Director, Cynda Herrick. Planning & Zoning
Director, Cynda Herrick provided a staff report to the commissioners with an overview of
additional comments that had been submitted to the commissioners for consideration. The
commissioners had the opportunity to ask questions to Planning & Zoning Director, Cynda
Herrick and she responded accordingly.

Chairman Hasbrouck opened the Public Hearing to the public and asked for testimony from
proponents to the proposed ordinance.

Ms. Lynn Lewinski who resides in McCall, Idaho, presented to the commissioners as a proponent
to the proposed ordinance.

Mr. David Gallipoli who resides in McCall, Idaho, presented to the commissioners as a
proponent to the proposed ordinance.

Chairman Hasbrouck asked to hear from anyone who was undecided. The record will reflect that
there was none.

Chairman Hasbrouck asked to hear from anyone who was an opponent.

Mr. Dwight Jividen who resides in Cascade, Idaho, presented to the commissioners as an
opponent to the proposed ordinance.

Mr. Scott Carlton who resides in McCall, Idaho, presented to the commissioners as an opponent
to the proposed ordinance.

Ms. Constance Baker who resides in High Valley, Idaho, presented to the commissioners as an
opponent to the proposed ordinance.

Ms. Suzanne Budge who owns a home in McCall, Idaho, presented to the commissioners as an
opponent to the proposed ordinance.

Mr. Josh Leonard who represents DF Development presented to the commissioners as an
opponent to the proposed ordinance. Commissioner Maupin had a question for Mr. Leonard
regarding correspondence that was submitted to the commissioners. The commissioners made
comrments to the public prior to deliberations.

Ms. Lyn Lewinski presented to the commissioners again after the commissioners allowed
additional testimony.

Mr. Dwight Jividen presented to the commissioners again after the commissioners allowed
additional testimony. He proposed that the commissioners initiate a temporary moratorium.

Chairman Hasbrouck closed the Public Hearing at 1:57 p.m. and brought the ordinance back to
the commissioners for deliberation. Chairman Hasbrouck provided his opinion during
deliberations and his concerns as well as his perspectives. Commissioner Maupin provided her
Board of County Commissioners Meeting
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opinion during deliberations and her concerns. Commissioner Bingaman provided his opinion
during deliberations and his concerns. The commissioners continued to deliberate on the matter
and requested direction from Planning & Zoning Director, Cynda Herrick. Cynda requested that
she have the ability discuss with Chief Deputy Prosecuting Attorney, Brian Ozkey.

Planning & Zoning Director, Cynda Herrick believed that if the commissioners were proposing
material changes from the proposed ordinance it would require another public hearing to allow
the public to comment. The commissioners asked additional questions and received a response
from Chief Deputy Prosecuting Attomey, Brian Oakey. The commissioners continued their
deliberation for an extended period. Commissioner Maupin and Chairman Hasbrouck requested
that the matter be noticed again for another Public Hearing. Chairman Hasbrouck made a motion
to schedule another Public Hearing and notice the hearing for February 22, 2022, at 1:00 p.m.
Commissioner Maupin seconded the motion. No further discussion, all in favor. Motion passed
to schedule another Public Hearing and notice the hearing for February 22, 2022.

Commissioner Bingaman made a motion to go into Executive Session per Idaho Code 74-206
1(b)-“To consider the evaluation, dismissal or disciplining of, or to hear complaints or charges
brought against, a public officer, employee, staff member or individual agenda, or public school
student.”-Personnel. Commissioner Maupin seconded the motion. No further discussion, by roll
call vote all commissioners voted “aye”. The commissioners went into Executive Session at 3:00
p.m.

Chairman Hasbrouck brought the commissioners out of Executive Session per Idaho Code 74-
206 1(b)-Personnel at 3:40 p.m. No decision was made as it was for evaluation purposes.

The commissioners adjourned at 3:4] p.m.

Gty 0 sl

Chairmgn, Elting Hasbrouck
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RE: public hearing - Title 10 Subdivision Regulations

Mike Reno <MReno@cdh.idaho.gov>
Mon 172472022719 AM
To: Lon Hunter <lhunter@covalleyidus>

CAUTION: This emall priginated from outside of the arganization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.

Lori,
CDH has no objections to either option.

Mike Reno

Mike Reno | Program Manager
{ Et‘ o SFSNI:SES% Community & Environmental Health
P. 208-327-8522 | M. 208-B69-9144 | F. 208-327-B553
HEALTH | £ yreno@cdhidaho gov | W. cdhidahogov
connect with ust & €@ © @ { 707 N, Armstrong PL, Boise, ID 83704

Excellence | Positive Impact | Partnership | Innovation | Credibility | Humanity



To Valley County Commissioners, January 18,2022

This is concerning the temporary rules that prevent the splitting of land into 20-acre
parcels without review that should be made permanent. These rules should stand.

As owners of horses and livestock we finding it harder and harder to adjust to the new
residents who created their own dystopia and now wish to escape it to places like Valley
County.

They are also flippers who purchase homes and live in them 2 years to drive up

real estate prices. They are also short term vacation rentals that leave working residents
living in substandard housing. These types of houses should be taxed to maximum
allowable by law to discourage them.

This is the condition of the places they left to move to Valley County. Eventually, they
will abandon Valley County in the same condition they left the last place.. a total
disaster.

Valley County should have residential housing in the cities for people who only really
need a home. That is where subdivisions should go and use as little land as possible with
consideration for taller buildings. Livestock and other users that actually need the land
should be prioritized.

That is why they moved here... for the open feeling.
Thank you,
Kevin and Jean Revaul

PO Box 968
Donnelly, Idaho 83615



To Valley County Commissioners, February 4, 2022

This letter is in agreement to the Option 2 being considered for the February 22™, 2022
hearing.

5.A division of land into parcels (containing) one-hundred sixty acres(160) or more.

This is still a compromise to satisfy those that still want to divide, divide their lands with
an end game of subdividing to housing. It is just a profit motive. This ultimately leads to
less and less agriculture lands for livestock, crops, open space, and other uses. Give the
agriculture in Valley County a priority.

Subdividing should be held in the proximity to the towns of McCall, Donnelly, Cascade,
and Tamarack. Most housing requires little land. It is time to allow housing to go up in
height..add another story of housing to permits.

But here we pivot to slowing down sprawl and ending the worker housing shortage.
Many of the homes in Valley County are second, vacation rentals or investor controlled.
These homes mostly sit empty. We have heard as much as 70%. While these homes sit
empty we have workers living in overpriced rentals, campers, tents and generally
substandard housing. There is no reason for this and some tweaking of the taxes would
incentivize the sale of some of these homes to homeowners who need them. Building
more homes would just be swept up by more of the investor and vacation rentals. Not
that we don't want more quality houses but there must be a balance, right now there is no
balance.

So our suggestion would be a 15% tax added onto the property taxes paid for the year on
vacation rentals in the county. These homes are listed on VBRO and Air B&B sites.
These funds could go into the county road department monies fixing the roads they tear

up.
If some action is not taken nothing will change. It is time for a change here.

Don't give away Idaho.

Thank you,

Kevin and Jean Revaul
PO Box 968

Donnelly, Idaho 83615
208-870-9773
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From: djividen@frontiernet.net <djividen@frontiernet.net>

Sent: Tuesday, February 1, 2022 9:02 AM

To: Cynda Hemrick <cherrick@co.valley.id.us>

Cc: Valley County Commissioners <commissioners@co.valley.id.us>
Subject: 160 Acres or 20 Acres

Valley County Planning and Zoning Commissioners

Regarding the 160 acre “emergency” ordinance and the elimination of the 20 acre simple split.
Our Valley County Commissioners have discovered an emergency where there is no emergency
at all. Now the county is in the process of enacting an ill-thought out ordinance that in the end,
does not really help anybody.

Idaho Code section 67-6508(a) says you must Implement your development plan, in order: "...to
ensure that land use policies, restrictions, conditions and fees do not violate private property
rights, adversely impact property values or create unnecessary technical limitations on the use of
property...

This 160 acre ordinance will clearly make developing land more expensive, and it clearly creates
unnecessary technical limitations on the use of property.

The ordinance wants 20 acre parcels to qualify for septic systems, have year round access, have
electricity available................ BUT............

There is definitely a demand in the marketplace for iand that does not support a septic system.

More significantly, there is a whole movement of people seeking land without year round access
and without electricity. This change in the ordinance denies that the public is actively seeking land
with these attributes.

As a real estate agent for 35 years, | have sold many lots that would not support a septic system,
and many lots that do not have year round access, and many lots that do not have electricity
available. | have even personally bought and sold a few of these type of properties. None of the
buyers have ever complained. Certainly no emergency ever existed. Why do the commissioners
wish to deny these buyers the opportunity to buy land here?

These potential buyers are the people who are being denied opportunities to buy in Valley County
because the Commissioners think these potential buyers should be protected....... from
themselves. Please note that these people really want to buy land here, they want to buy the type
of land that the county wants to effectively eliminate, and therefore they specifically do NOT want
to be protected.

But what about us landowners / sellers?

You and | had a deal that said we could easily make 20 acre parcels. It has been so for 50 years
or more. With that - companies that | own part of - have spent over $100K getting ready to make
some of those 20 acre parcels. This 160 acre change gives us the shaft and is an affront to the
landowners of Valley County.

One of our projects will be delayed and cost a lot more money. Because it costs more, we will go
to smaller parcels. The other project will require the building of a multi-hundred thousand dollar
road, where previously no road would be necessary, and that will in essence ruin the potential 20
acre parcels. Building that expensive road means that we would absolutely need to make smaller
parcels to cost justify the project. This, of course, adds years, expense and uncertainty to our
projects.

So you want fo enact an ordinance that denies many buyers the possibility of buying land in
Valley County, land that they actively desire to buy, the sale of which would increase the county
tax base.

WHY WOULD YOU DO THIS?

Moreover, you are about to enact an ordinance that in some cases ruins the possibility of making
20 acre parcels, and definitely forces the creation of smaller parcels, generally making land more
expensive.
WHY WOULD YOU DO THIS?

This draconian ordinance is unnecessary and a bad |dea please choose a different path.

Dwight Jividen
413 Cabarton Road

Cascade, ID 83611
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P&Z support

Joey Pietri <joey@legendcrossfit.com>
Thu 2/3/2022 6:52 AM

To: Cynda Herrick <cherrick@co.valley.id.us>; Valley County Commissioners <commissioners@co.valley.id.us>

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize
the sender and know the content is safe.

Dear Commissioners and Ms. Herrick,

| 'd like to express my support for the reviewing of Land Divisions for all Subdivisions in Valley County
as recommended by the Planning and Zoning Board in the October 4th , 2021 meeting .

Thank you

Joey Pietri

225 Valley Springs Rd.
McCall

Sent from my iPhone




| support

David Gallipoli <gallipolifish@gmail.com>
Thu 2/3/2022 7:43 AM
To: Cynda Herrick <cherrick@co.valley.id.us>

CAUTION: This email originated from outside of the organization, Do not dick links or open attachments unless you recognize
the sender and know the content is safe.

To Cynda Herrick, Planning and Zoning Administrator,

| support the subdivision review for all land divisions as recommended by the Valley County planning
and zoning board meeting on Oct 4, 2021. | urge the Valley County Commissioners to support the
Planning and Zoning Board's recommendation.

A failure to support the Board would mean no oversight on planned subdivisions which would add to
all the issues people in our community are experiencing. A failure to support our Zoning Board's
recommendation would be a catastrophic mistake for our county, people, the land, wildlife, and
watersheds.

David Gallipoli, 200 Scott St, McCall, ID



From: Jocelyn Pulver <jpulver1212@gmail.com>

Sent: Thursday, February 3, 2022 9:49 AM

To: Cynda Herrick <cherrick@co.valley.id.us>; Valley County Commissicners
<commissioners@co.valley.id.us>

Subject: Support for planning and zoning recommendations

Helio,

| support the subdivision review for all land divisions as recommended by the Valley
County planning and zoning board meeting on Oct 4, 2021. | urge the Valley County
Commissioners to support the Planning and Zoning Board's recommendation.

A failure to support the Board would mean no oversight on planned subdivisions which
would add to all the issues people in our community are experiencing. A failure to
support our Zoning Board's recommendation would be a catastrophic mistake for our
county, people, the land, wildlife, and watersheds.

Thank you,
Jocelyn

o

Jocelyn Pulver
Environmental Consultant, CJ Environmental, LLC

208-869-6903 | jpulver1212@gmail.com
McCall, ID, 83638

Please consider your environmental responsibility. Before printing this e-mail
message, ask yourself whether you really need a hard copy.

"Just because something doesn't do what you planned it to do doesn't mean it's useless.” - Thomas A. Edison,




From: CHRIS CHURCH <christopherchurch@msn.com>

Sent: Thursday, February 3, 2022 7:.42 PM

To: Cynda Herrick <cherrick@co.valley.id.us>

Cc: Valley County Commissioners <commissioners@co.valley.id.us>
Subject: Subdivision Review

| support the subdivision review for all lands in Valley County. | urge County officials to
support the Planning and Zoning Board's recommendation, especially with the amount
of growth we are seeing to our area.

Thanks,

Christopher L. Church
12 Buckskin Dr., Donnelly, ID 83615




From: Bethany T <bethanylengfellner@gmail.com>

Sent: Wednesday, February 9, 2022 10:02 AM

To: Cynda Herrick <cherrick@co.valley.id.us>; Valley County Commissioners
<commissioners@co.valley.id.us>

Subject: Subdivision review

Hello

| support the subdivision review for all land divisions as recommended by the Valley
County planning and zoning board meeting on Oct 14, 2021. | urge the Valley County
Commissioners to support the Planning and Zoning Board's recommendation.

A failure to support the Board would mean no oversight on planned subdivisions which
would add to all the issues people in our community are experiencing. A failure to
support our Zoning Board's recommendation would be a catastrophic mistake for our
county, people, the land, wildlife, and watersheds.

Concerned Valley County resident,
Bethany Thomas



Fwd: Title 10 sub regulations

Dave Bingaman <davebing70@gmail.com>
Tue 1/18/2022 8:44 AM
To: Cynda Herrick <cherrick@co.valley.id.us>

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recagnize
the sender and know the content is safe.

| just got this and wanted you to have it too! Happy Monday/Tuesday!
Dave

---------- Forwarded message ---------

From: Rick Fereday <aviator81t@gmail.com>

Date: Tue, Jan 18, 2022 at 7:06 AM

Subject; Title 10 sub regulations

To: Dave Bingaman <davebing70@gmail.com>, elt Hasbrouck <ghasbrouck@co.valley.id.us>,
<glting.hasbrouck@gmail.com>

Dave & Elt,

| support tightening up existing ordinances to make subdivision requirements more restrictive.
Beyond that - the County should be initiating a full zoning study to put in place zoning for Round
Valley north to the Adams county line for the valley floor and associated nearby lands. In total support
of initiating a moratorium.

| believe that your requirements for public comment are unrealistic at 1 week before meetings.
Should not be more than 2 days before. Deb and | looked at this yesterday and realized it was too
late to comment. We weren't going to comment but thought that you may read your personal emails.

©

Rick Fereday
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Dick Kleint - Parcel # RP16N03E227205 - Request For Official Split.

Richard Kleint <richardkleint@gmail.com>
Tue 11/30/2021 7:29 PM

To: Cynda Herrick <cherrick@co.valley.id us>
Cc: Lori Hunter <lhunter@co.valley.id.us>

@ 1 attachments (829 KB)
Dick Kleint - Parcel ## RP16N0O3E227205.PNG jpg;

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Hi Cynda and Lori,

In preparation for the December 6th meeting, | would like to present the attached picture showing why i
believe my above parcel meets all of the requirements for access to power, water, sewer, and road.

| plan to attend the meeting as well.

FYl and thank you,

Dick Kleint

E-mail: richardkleint@gmail.com
Cell: 971-288-6872
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October5, 2021
Valley County Commissioners
Regardingthe 160 acre “emergency” ordinance

Our Valley County Commissioners have discovered an emergency where there is no emergency at all.
You have enacted an ill-thought out ordinance that in the end, does not really help anybody.

Idaho Code section 67-6508(a) says you mustImplementyourdevelopmentplan, inorder:"...toensure
that land use policies, restrictions, conditions and fees do not violate private property rights, adversely
impact property values or create unnecessary technical limitations on the use of property...

This 160 acre ordinance will clearly make land more expensive, and it clearly creates unnecessary
technical limitations on the use of property.

The ordinance wants 20 acre parcels to qualify for septic systems................

There is definitely a demand in the marketplace for land that does not support a septic system. The
demand exists because land is expensive,and if no septic is possible, it means that particular piece of
land is cheaper. As a real estate agent | have sold many lots that would not support a septic system.
None of the buyers have complained. Why do the commissioners wish to deny these buyers the
opportunity to buyland here?

The ordinance wants 20 acre parcels to have yearround access..........

There is definitely a demand in the marketplace for land that does not have year round road access. The
demand exists because land is expensive, and no winter access means that particular piece of land is
cheaper. Again, | have sold many lots that do not have yearround access. None of the buyers have
complained. Why do the commissioners wish to deny these buyers the opportunity to buy land here?

The ordinance wants 20 acre parcels to have electricity............

There s also definitely ademand in the marketplace for land that does not have electricity. The demand
exists fora couple of reasans. Yes, one is because land is expensive and no electricity means that
particular piece of land is cheaper. Again, as a real estate agent | have sold many lots that do not have
electricity. None of the buyers have complained. There is currently a pretty big movement to build off
the grid. There is evenaTV show. People want that place with no electricity, that place that is typically
‘way out’ and difficult to get to, in order to build their really secluded off the grid cabin. Why do the
commissioners wish to deny these buyers the opportunity to buy land here?

These potential buyers are the people who are denied opportunities to buyin Valley County because the
Commissioners think these potential buyers should be protected....... from themselves.



But what about us landowners / sellers?

You and | had a deal that said we could easily make 20 acre parcels. Toward that end, companies that |
am part of have spent over $100K getting ready to make some of those 20 acre parcels. This 160 acre
non-emergency ordinance does not make me happy.

One project will merely be delayed and cost more money. Because it costs more, we will go to smaller
parcels. The other project will require the building of a multi-hundred thousand dollar road and that will
in essence ruin the potential 20 acre parcels. Building that expensive road means that we would
absolutely need to make smaller parcels to cost justify the project.

So the commissioners have enacted an ordinance that denies many buyers the possibility of buying land
in Valley County, which would in turn increase the tax base, WHY?

Moreover, the commissioners have enacted an ordinance thatin some cases ruins the possibility of
making 20 acre parcels, and definitely forces the creation of smaller parcels. WHY?

This is a bad ordinance, please rescind it. And do not try to compromise at 40 acre parcels, that did not
fly before and it should not fly now.

Dwight Jividen

413 Cabarton Road
Cascade, ID 83611
208-315-3034



From: Rem Fox <rem@madfoxfarms.com>

Sent: Wednesday, September 15, 2021 10:37 AM

To: Valley County Commissioners <commissione s@co.va ey.id.us>
Subject: Thank you

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the cantent is safe.

Hello,

| read in the Star news that you supported the 20 acre subdiv'ding moratorium | want to thank you for considering the
ove buildingin al ey County without he subs antia process of ervice , septic and water table studies. We have
reached a time period where water resource mgmt. 1s not an option but rather a factual outcome in the decision of
permitting builds. | can only assume you are aware of how many wells have dried up this year in the State of Idaho and |
have great concerns over this supporting conservation practices and land mgmt.. | just wanted to say thank you for effort
here. | have great concerns for overbuilding and balancing agriculture needs in valley county.

Thank you,
Rem Fox
Mad Fox Farms

Cascade, Id 83611
425-315-2617

INN VATIN CREATINES L 10 §



October 28th, 2021

Wesley Keller wkwesleykeller@gmail.com
260 Moonridge Drive
McCall, ID 83638

Dear Valley County Planning & Zoning Commission,

Thank you for the opportunity to provide comments on the Ordinance Amendment Revision to
Title 10 Valley County Code. I support your decision to modify the minimum size of a rural
parcel from 20 acres to 160 acres. With Valley County growing and being developed at its
current rate, it is wise to ensure that groundwater, septic, power, road rights of way are thought
through proactively rather than reactively. With outside developers moving in I have witnessed
20 acre lots being developed, without much planning, that will likely bring about issues in the
future. I think the County is doing the right thing with this Ordinance Amendment so thoughtful
development and protection of open space continues to exist in Valiey County.

Thanks for your consideration.

Sincerely,

Wesley Keller



(Go:,, CENTRAL Valley County Transmittal Return to:

& DISTRICT Division of Communlty and Environmental Health [J Cascade
HEALTH
& Donnelly
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10.

12.

13,

14.

We have No Objeclions to this Proposal.
We recommend Denia! of this Proposal.
Specific knowledge as lo the exact type of use must be provided before we can comment on this Proposal

We will require more data concerning soll conditions on this Proposal before we can comment.

Before we can comment concerning individual sewage disposal, we will require more data conceming the depth

of: (Jhigh seasonal ground waler [J waste flow characteristics
[[] bedrock from original grade Oother

This office may require a study to assess the impact of nutrients and pathogens to recelving ground waters and surface
waters,

This project shall be reviewed by the Itlaho Department of Water Resources concerning well construction and water
availability.

After written appravals from appropriate entities are submitted, we can approve this proposal for;

[ central sewage ] community sevage system O community water well
{Jinterim sewage [[] central water
C}individual sewage (J Individuat water

The following plan(s) must be submitte! to and approved by the Idaho Department of Environmental Quality:

[ central sewage [ community sewage system [0 community water
[ sewage dry iines ] central water

Run-off Is not to create a mosqulito breeding problem

This Department would recommend daferral until high seasonal ground wiater can be determined if other
consicierations indicate appraval.

if restroom facilities are to be installed, then & sewage system MUST be installed to meet idaho State Sewaga
Regulations.

We will raquire plans be submitted for 3 plan review for zny:

food establishment swimming poo's or spas {3 child care center
beverage establishment grocery store

Reviewed By: ﬁ //&

Date: _Z[_/_Z__ ;_é__/




Fw: VSWCD Comment

Cynda Herrick <cherrick@co.valley.id.us>
Mon 10/18/2021 1:18 PM
To: Lori Hunter <lhunter@co.valley.id.us>

Cynda Herrick, AICP, CFM
Valley County

Planning and Zoning Director
Floodplain Coordinator

PO Box 1350

Cascade, ID 83611
(20B}382-7115

“Live simply, love generously, care deeply, speak kindly, and leave the rest...."”

Serricc Tr:m\'pareur Acc oumable Rc.-.',rzrm.m v

From: Farr, Durena - NRCS-CD, Cascade, ID <Durena.Farr@id.nacdnet.net>

Sent: Friday, September 3, 2021 7:22 PM

To: Cynda Herrick <cherrick@co.valley.id.us>; Dave Bingaman <dbingaman@co.valley.id.us>; Sherry Maupin
<smaupin@idahofirstbank.com>; Elt Hasbrouck <ehasbrouck@co.valley.id.us>; Douglas Miller
<dmiller@co.valley.id.us>

Subject: VSWCD Comment

CAUTION: This email originated from outside of the organization. Do nat click links or open attachments unless you recognize
the sender and know the content is safe.

Please accept attached comment from Valley Soil & Water Conservation District Board.
Thank you

Durena L. Farr

Valley Soil & Water Conservation District
209 N |daho Street

PO Box 580

Cascade, Idaho 83611

(208) 315-3530

Durena.Farr@id.nacdnet.net



- Valley Soil & Water Conservation District
209 N Idaho Street
Cascade, ID 83611

September 3, 2021

Valley County Commissioners
PO Box 1350

219 North Main Street
Cascade, ID 83611-1350

Honorable Commissioners,

The Valley Soil and Water Conservation District supports the proposed moratorium on
subdivisions of agricultural lands in Valley County. The District Board has unanimously voted to
submit this letter stating the District’s recommendation that only parcels of more than 160 acres
be allowed to be split, without County review and input, from larger parcels for the proposed 182-
day moratorium. We feel there are strong indications and District experience to support our
position.

Lake Imigation District has encountered many difficulties when dealing with landowners in large,
subdivided farms that have been cut off from their water allotment when the developer didn’t
include irrigation infrastructure in the development phase. Even though lot owners are no longer
able to access their water they are still required to pay for their allotment. This has created ongoing
friction between water managers and lot owners for many years. State Water Law allows Irrigation
Districts to take back water allotments. However, in some Districts, this is only allowed if the
individuals wishing to divest themselves from their allotment find a willing taker within the
Imrigation District. This is a complex and burdensome process which may take years to complete
(Idaho Statute; Title 31; Chapter 38 discusses this very issue. A close reading of this Statute covers
many issues surrounding subdivisions of irrigated land).

We believe that a moratorium on subdivision of parcels of no less than 160 acres provides a more

realistic approach to work out some of the complex issues surrounding the pressures brought on
by rapid real estate development in our County.

Thank you for your consideration,
Valley Soil and Water Conservation District Board
Art Troutner, Paul Kleint, John Lillehaug, Bill Leaf and Colt Brown

VSWCD/dIf



RE: Public Hearing - Title 10 Subdivision Regulations - Jan. 18, 2022

Mike Reno <MReno@cdh.idaho.gov>

Wed 12/15/2021 11:08 AM

To: Lori Hunter <lhunter@co.valley.id.us>

Ce: Tom White <TWhite@cdh.idaho.gov>; Suzanne
Mack <SMack@cdh.idaho.govs; Jack Nygaard
<JNypaard@cdh.idaho.gov>

CAUTION: This email ariginated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender and
know the content is safe.

Lori,
CDH has no objections.

Mike Reno

( Oas SIESI-\H—;IE@-II: ?;;emﬁ?;l&fgong\:?;rb:::taasl,?l‘ealth

P. 208-327-8522 | M. 208-869-9144 | F. 208-327-8553
HEALTH | e mMreno@cdhidshogov | W. cdhidaho.gov
comnect with ust & € © @ | 707 N. Armstrong P!, Boise, ID 83704

Excellence | Positive Impact | Partnership | Innovation | Credibility | Humanity

IMPORTANT: The information contained in this emall may ba privileged, confidential or otherwise protected from discl Allp are advised that thay may face penalties under state
and federal law for sharing this Information with horized individuals, If you received this emal| in error, please reply to the sender that you have received this information in errar. Also,
plaasa delate this amail after replying to the sender.




From: Rem Fox <rem@madfoxfarms.com>

Sent: Thursday, December 16, 2021 10:24 AM

To: Cynda Herrick <cherrick@co.valley.id.us>

Cc: Douglas Miller <dmiller@co.valley.id.us>

Subject: Comment Submittal Fox- Public Hearing - Title 10 Subdivision Regulations - Jan. 18, 2022

CAUTION: This email originated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender and
know the content is safe.

Good Morning,
I would like to submit this email as a comment on the proposed Title 10 modification in Valley County.

My wife and | have been part time residents at 11062 Twin View in Cascade for 13 years. We recently
rebuilt our home this year with plans to become full time residents in July of 2022. We own 11 acres
and plan to have a small agriculture operation.

| appreciate the formulation of stronger requirements to govern the home building pace in valley
county. | would specifically like to comment about natural resource studies in terms of impact related
to water. In subdivision locations like the Goslin tract, there are na natural streams with water rights,
so all water is supported by wells. Even as a part time resident, |ast year we started to have well
problems and as the summer progressed, our well has experienced less water and we are going to
have ta redrill.

Whether individual studies or larger tract studies occur, | feel it is important to know the water
resource impact for all buitding growth. Especially with the large developments that have been
approved like the river district. 1t wont be known for some time how the ground water impacts will
turn out. With climate changes and more users, resource management is key to availability. If thatis
a consideration in public comment, | think residents would support the importance of periodic studies
to prevent problems.

Appreciate your efforts on this topic.

Rem and Karman Fox



From: djividen@frontiernet.net <djividen@frontiernet.net>

Sent: Tuesday, January 4, 2022 8:13 AM

To: Valley County Commissioners <commissioners@co.valley.id.us>
Cc: Cynda Herrick <cherrick@co.valley.id.us>

Subject: 160 Acre "Emergency Ordinance"

Valiey County Commissioners,
Regarding the misguided elimination of the 20 acre “simple split”.

This effort to eliminate the 20 acre ‘simple split’ is at best misguided and closer to
criminally offensive to the landowning citizens of Valley County. There was no emergency
necessitating the change to 160 acres and there is no emergency today. Moreover, there
is certainly no need to mandate that in order to create 20 acre parcels, a normai
subdivision must be done.

Eliminating the split will limit available large lots, exacerbate already rising land prices, hit
existing landowners with needless limitations, and deny the county an increase in its tax
base which would come with little, or in most cases, no increase at ail in county services.

There is no valid reason to eliminate the 20 acre split. It has been theorized that there is a
problem with land that has no winter access, or no electricity available, or no septic or
sewer system available. Yet in the real estate marketplace, | can testify with 35 years of
experience, there is SIGNIFICANT demand for properties with each of these attributes.
Primarily the demand is from those seeking ‘cheaper’ land, but increasing demand also
comes from those who specifically want to be without winter access and/or specifically do
not care about electric power.

As a real estate agent, | have helped many buyers and sellers move land with these so
called problem properties. Many of these lots were in Valley County, many of them as
small as 5 acres. | have also personally bought and sold land with these same attributes.
NOBODY ever had a complaint or problem with their transactions.

| am part owner of 2 companies that have been working towards selling some ‘simple
split' 20 acre lots. Toward that end, over the last few years, we have spent $100,000 plus,
and now you are proposing to give us the shaft by changing a decades long-standing rule
telling us we can no longer do those ‘simple splits’ that we have been working toward.
This is just plain wrong. It seems like you are cancelling a contract without good cause.

The county does not have to “control” everything. If you really need to change the rules,
make it so the ‘simple split’ to 20 acres only happens with some sort of legal access. That
is all the public really needs. Making a full on subdivision in many areas that legitimately
could or should have 20 acre lots will become impossible with the proposed rules.

| strongly urge you to give up this needless over-legislating of land splits.

Dwight Jividen

413 Cabarton Road
Cascade, 1D 83611
djividen@frontiernet.net



Correspondence from Joshua LJ. Leonard, Clark Wardle

* Date and Time Topic

Response letters dated Nov. 19, 2021 & Nov. 29, 2021

Emails were presented in record at public hearings or sent directly to Board of County
Commissioners (cc'd).



From: Josh Leonard <jleonard@clarkwardle.com>

Sent: Monday, October 18, 2021 3:35 PM

To: Cynda Herrick <cherrick@co.valley.id.us>

Subject: RE: proposed subdivision ordinance amendments

CAUTION: This email originated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender and
know the content is safe.

10:30 AM? If that works for you, will you call my cell? 20&
Thank you!
- Josh

Joshua J. Leonard, AHorney
251 E Front Street, Suite 310 | PO Box 637 | Boise, idaho 83701
leonord@clarkwardle.com | Office 208.388.1000 | Fax 208.388.1001

From: Cynda Herrick <cherrick@co.valley.id.us>

Sent: Monday, October 18, 2021 12:28 PM

To: Josh Leonard <jleonard@clarkwardle.com:>

Subject: Re: proposed subdivision ordinance amendments )
Tomorrow is wide open....let me know what time works for you....the earlier the better
for me.

Cynda Herrick, AICP, CFM
Valley County

Planning and Zaning Director
Floodplain Coordinator

PO Box 1350

Cascade, ID 83611
{208)382-7115

“Live simply, love generously, care deeply, speak kindly, and leave the rest....”

Serw'ce Transparent Accauntab!e Responsive

From: Josh Leonard <jleonard®clarkwardie.com>

Sent: Monday, October 18, 2021 11:30 AM

To: Cynda Herrick <cherrick@co.valley.id.us>

Subject: RE: proposed subdivision ordinance amendments

CAUTION: This emait originated from outside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.

Hi, Cynda -



Thank you for reaching out. 1 would love to discuss changes to the County’s subdivision process,
but my day today is C*R~A~Z™Y. In fact, my week is pretty terrible, but... | can do any time
between 10:30 am and 4:00 pm tomorrow {Tuesday, 10/19), or any time after 3:00 pm on Friday,
10/22. Do you have availability for a phone call in either of those windows? If not, let me know
your availability and Il try to move some things around on my calendar.

Thanks again,
- Josh

Joshua J. Leonard, Attorney
251 E Front Street, Suite 310 | PO Box 639 | Boise. Idaho 83701
jleonord@clarkwordle.com | Office 208.388.1000 | Fax 208.388.1001

From: Cynda Herrick <cherrick@co.valley.id.us>

Sent: Monday, October 18, 2021 10:57 AM

To: Josh Leonard <jleonard@clarkwardle.com>

Subject: Re: proposed subdivision ordinance amendments

Hello Josh,

| would be interested in your recommendations on changing the process for subdivision
approvals as you stated at the October 14 hearing.

If you would like to discuss please let me know.... ¢

Thanks, Cynda

Cynda Herrick, AICP, CFM
Valley County

Planning and Zoning Director
Floodplain Coardinator

PO Box 1350

Cascade, ID 83611
(208)382-7115

“Live simply, love generously, care deeply, speak kindly, and leave the rest....”

Serw‘ce TranSparent Accountable Responsive

From: Josh Leonard <jlecnard@clarkwardle.com>
Sent: Thursday, September 23, 2021 10:56 AM

To: Cynda Herrick <cherrick@co.valley.id.us>

Subject: proposed subdivision ordinance amendments

CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.

Hi, Cynda -




I've had a couple of clients reach out to me to ask about Valley County's proposed amendment
to the minimum lot split parcel size in the Subdivision Ordinance. Can | get a copy of the

ordinance that was approved/adopted on September 7“‘, along with the staff report to the
Board of County Commissioners? Can | also get a copy of the proposed draft ordinance (and
staff report) that the Board of County Commissioners will be considering after the public hearing

on October 1417 {Let me know if | need to submit a public records request to obtain these
documents.)

Also, can you tell me... is the Board of County Commissioners pretty set on 160 acres? And how
was that number (160 acres) reached?

I'm happy to get on a call, if it would be easier/quicker to discuss than to exchange emails - just
fet me know. (My cell is 208-851-0874.)

Thanks, Cynda -
- Josh
CLARK Joshua J. Leonard
WARDLE 251 E Froni Street, Suite 310 | PO Box 639 | Boise, Idoho 83701
jleonard@clorkwaordle.com | front Desk 208.388.1000 | Fax 208.388.1001
DEVELOPMENT ATTORNEY
CONFIDENTIALITY NOTICE: Thi transmission is Intendad only for the use of the individual{s} d as recipients. It may in Informalion that is privileged. co

from disclosure under applicable law including, but not limited to, the attorney-client privilege and/or work product doctrine, If you are not the intended recipient cf this
the sender immediately by telephone, Do nol deliver, distribute of copy th's lransmission, disclose Its contents, or take any action In reliance on the information it cont
THIS E-MAIL IS NOT AN OFFER OR ACCEPTANCE: Notwithstanding the Uniform Electronic Transactions Acl or any other law of simllar Import, absent an expres
comtalred in this e-mail, neithar this =-mail nbr any attackment ara an offer or accaptance in snter Inlo a contract, and are not intended o bind tha'sander or any othe
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(Fofy)

REQUEST TO EXAMINE/COPY
PUBLIC RECORDS

TO: Valley County Clerk DATE: | 0“3 ‘B A4 |

Doug Miller
Phone: (208) 382-7102
Fax: (208) 382-7107

I hereby request, pursuant to [daho Code § 74-102, to examine and/or copy the following public
records:

all emails sent |nu MM 4o _one ov wmore
mom\aeﬂ of dhe \fj I]f.i; (g EE ?lffi 99 4 'Z.ontgfg

v ¥ w  betweewn ool awnd
OC"'D_‘&V I—I-’\ &Q&'

[ ]  These records specifically pertain to myself.

[ ]  I'wishto merely examine these records.
p(f 1 wish copies of these records.
Printed Name: tT 0S huq LCOV\Qf-Cl

Mailing Address: f.0.Box 639
Bowe, Tdaho 83701-0639

v

Telephone Number: (08 388—1000

Signature:

ledge by m yvs‘ignalure that the records sought by this request
will not be used for mailing list or telephone list as set forth in Idaho
Code §74-120

REQUEST TO EXAMINE/COPY PUBLIC RECORDS



(2 £ 1)

REQUEST TO EXAMINE/COPY
PUBLIC RECORDS

TO:  Valley County Clerk DATE:_}oO ‘ 18 ‘ 20|
Doug Miller

Phone: (208) 382-7102
Fax: (208) 382-7107

I hereby request, pursuant to Idaho Code § 74-102, to examine and/or copy the following public
records:

all emailg sent h.!’ g;yhdg Heerick to , and all ewmails
yeceived hj ‘Elﬂdﬂ HEIE‘II k ﬁ%g gn‘y Qe :H.'IE ﬁ“ow\.%:
A[t lryjme.r’ Eq.ul K|g'{nt, i!nhﬂ L;“ghgua’ Jgfﬁg Ehﬂu{&’

15, 302 Octobev | 7, 024

[ ]  These records specifically pertain to myself.
[1] 1 wish to merely examine these records.
Pﬂ [ wish copies of these records.

Printed Name: Je osthuq Leowa vd

Mailing Address: P.O. Box 639 .
_Boise, Tdaha £370l-06%9

Telephone Number: (08 ) 38%-[qago

Signature: //) ( FIP.

1 acknow{ed, M%yhmrﬂk that the records sought by this request

will not be uSed for mailing list or telephone list as set forth in Idaho
Code §74-120

REQUEST TO EXAMINE/COPY PUBLIC RECORDS



(3 -£4)

REQUEST TO EXAMINE/COPY
PUBLIC RECORDS

TO: Valley County Clerk DATE: |0 lm ’ 2e2.|
Doug Miller

Phone: (208) 382-7102
Fax: (208) 382-7107

I hereby request, pursuant to Idaho Code § 74-102, to examine and/or copy the following public
records:

® 7] 1 e SNe v 9-03{

_m_ﬂ&%__q‘: the Beoavd of @gﬂb (At S ey S
© o iewplefe capy of the agemda of the Septembey 7, 202
_m.ed\'ﬁg_aL-Ha.LEa_q_:d_f Qomhj lgwminmisfiowers

[ 1  These records specifically pertain to myself.

[] 1 wish to merely examine these records.
N 1 wish copies of these records.

Printed Name: :ro Shu q Leona l‘d

Mailing Address: P.0 Box 63 q
Boise , Tdaha £3701-0639

»

0 < C

Telephone Number: (208 ) _328—1000

Signature: /)/ AA )p

I acknowlpdge by‘;ny sigua}ure that the records sought by this request
will not be\tised for mailing list or telephone list as set forth in Idaho
Code §74-120

REQUEST TO EXAMINE/COPY PUBLIC RECORDS



(1Y)

REQUEST TO EXAMINE/COPY
PUBLIC RECORDS

TO: Valley County Clerk DATE: |0 l (8 ‘ 20|
Doug Miller

Phone: (208) 382-7102
Fax: (208)382-7107

I hereby request, pursuant to Jdaho Code § 74-102, to examine and/or copy the following public
records:

\e'l-c vu-f_ A9%l-o “U“

;Emdmgg mgdg hy ;thg, E gcd &9‘!‘:‘3 mef"gugif in _ade p-’:\ﬁ

(rdinance 303 -

°mﬂm%ﬂﬂ_m&muud_&gﬂmﬂﬂ£ﬂcmv“ o
He Beard of unty Lomana'Sfioners "33%\"4?&3 0vd nqnee a0a)-0q

[ 1 Theserecords specifically pertain to myself.

[ 1 1wish to merely examine these records.

;I;(( I wish copies of these records.

Printed Name: Josh waq leong v-d
Mailing Address: P.O. Box 6?‘!
_Boise, Tdawe ¥3701-0639

_‘_’\JQ_OAQ_BLQQ&LMLQJIQ-M

Telephone Number: (208 )388 -{09©

Signature: /4 Oh A /

I!a krroden 1y signature that the records sought by this request
{ not be used for mailing list or telephone list as set forth in Idaho
Code §74-120

REQUEST TO EXAMINE/COPY PUBLIC RECORDS



From: Josh Leonard <jleonard@clarkwardle.com>

Sent: Thursday, November 18, 2021 11:34 AM

To: Cynda Herrick <cherrick@co.valley.id.us>

Subject: RE: proposed ordinance amendment (12/6/2021 Bd. of Commrs meeting)

CAUTION: This email originated from outside of
the organization. Do not click links or open
attachmenits unless you recognize the sender and
know the content is safe.

Perfect, thanks. And yes - working on examples now. I'll forward shortly.
Thanks,
- Josh

Joshua J. Lecnard, Attorney
251 E Front Sireet, Suite 310 | PO Box 639 | Boise, Idaho 83701
leonard@clarkwardle.com | Office 208.388.1000 | Fax 208.388.100)

From: Cynda Herrick <cherrick@co.valley.id.us>

Sent: Thursday, November 18, 2021 11:33 AM

To: Josh Leonard <jleonard@clarkwardle.com>

Subject: Re: proposed ordinance amendment (12/6/2021 Bd. of Commrs meeting)

There is no link...

You go to the Valley County website and click on Watch Commissioner Meetings Live...it
is an YouTube channel.

Valley County Idaho - YouTube

Did you have any examples you wanted to give me?

Cynda Herrick, AICP, CFM
Valley County

Planning and Zoning Director
Floodplain Coordinator

PO Box 1350

Cascade, ID 83611
(208)382-7116

“Live simply, love generously, care deeply, speak kindly, and leave the rest....”

Service Tmnsparent Accounrable ReSponswe

From: Josh Leonard <jlecnard@clarkwardle.com>

Sent: Thursday, November 18, 2021 11:23 AM

To: Cynda Herrick <cherrick@co.valley.id.us>

Subject: RE: proposed ordinance amendment (12/6/2021 Bd. of Commrs meeting)




CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.

Hi, Cynda -

What is the link to view tonight’s Planning and Zoning work session? {I'm hoping to avoid having
to drive upl)

Thank you!
- Jash

Joshua I Leonard, Attorney
251 E Front Street, Suite 310 | PO Box 439 | Boise, Idoho 83701
leonard@clarkwardle.com | Office 208.388.1000 | Fax 208.388.1001

From: Cynda Herrick <cherrick@co valley.id.us>

Sent: Wednesday, November 3, 2021 8:50 AM

To: Josh Leonard <jleonard@clarkwardle.com>

Subject: Re: proposed ordinance amendment (12/6/2021 Bd. of Commrs meeting)

The proposed ordinance is attached.

The P&Z Commission has set a work session to discuss subdivision processes on
November 18, 2021, at 6:00 p.m. It is not a public hearing.

Cynda Herrick, AICP, CFM
Valley County

Planning and Zoning Director
Floodplain Coordinator

PO Box 1350

Cascade, |D 83611
(208)382-7115

“Live simply, love generously, care deeply, speak kindly, and leave the rest....”

Serw’ce Transparent Accauntable Responsive

From: Josh Leonard <jleonard@clarkwardle.com>

Sent; Tuesday, November 2, 2021 7:25 PM

To: Cynda Herrick <cherrick@co.valley.id.us>

Subject: proposed ordinance amendment (12/6/2021 Bd. of Commrs meeting)

CAUTION: This email originated from cutside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe,

Hi, Cynda -

Can | get a copy of the proposed subdivision ordinance amendment that the Board of County
Commissioners will be considering at their 12/6 meeting?



Thank you!

- Josh
CLARK Joshua J. Leonard, Attorney
WARDLE 251 E Fronl Street, Suite 310 | PO Box 639 | Boise, Idaho 83701
jlecnard@clatkwardle.com | Office 208.388.1000 | Fax 208.388.1001
DEVELOPMENT ATTORNEY
CONFIDENTIALITY NOTICE: This transmission is intended only for the use of the indlvidual(s) d as recipients. It may In information that is privileged. col

« 0

from disclosure under applicable law including, but not limiled to, the atiomay-client privilage and/or the work product doctrine. If you are not tha Intandad reciplent of
netify the sender immediately by letephone, Do not print, defiver, distribute or copy this ransmission, disclose ils conlents. or lake any action in reliance on the inforr
THIS E-MAIL 1S NOT AN OFFER OR ACCEPTANCE: Nawwithstanding the Uniform Electronic Transactions Act or any other law of similar Import, absen! an axpres
contained in this e-mail, naither this e-mail nor any altachment Is an offer or acceptance to enler into a cantract, and is not intended to bind the sender or any other pe

e Ao P N s

e e e T e T =, e e ey St



From: Josh Leonard <jleonard@clarkwardle.com>

Sent: Thursday, November 18, 2021 5:02 PM

To: Cynda Herrick <cherrick@co.valley.id.us>

Cc: Scott Carlton <scott.carlton@dfdevelopmentlic.com>; Suzi Budge <sbs@sbsidaho.com>
Subject: letter to C. Herrick

CAUTION: This email originated from outside of the organization. Do not
click links or open attachments unless you recognize the sender and know
the content is safe.

Cynda,

Please see attached.

Thank you,
- Josh
CLARK Joshua 4. | d, Al
251 E Frant Stroal. Sudo]ln 1 FOlal 639 | Boisy kdons BI?0!
WARDLE jeongra Bejgtiwotdie com | Otfice 208 388.1000 | Fax 208.383.1001
DEVELCPMENT ATTCORNENS
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DEVELOPMENT REAL PROPERTY I0HIKC
CLARK
WARDLE

Joshua J. Leonord
jleonardeclarkwardle.com
(208) 388-1000

November 18, 2021

Sent via email to: CHerrich@co.valley.id.us

Cynda Herrick, Planning and Zoning Director
Valley County

P.O. Box 1350

Cascade, Idaho 83611

Re:  Subdivision Processing - on the agenda of Planning & Zoning Commission’s November 18,
2021 Work Scssion
CW File No. 24013.1

Dear Ms. Herrick,

As you know, 1 represent DF Development, LLC (“DF_Development™), a Nevada limited liability company
duly registered to do business in the state of Idaho. DF Development owns approximately 70,000 acres of
property in Valley County.

When DF Development acquired its property, the Valley County Subdivision Ordinance excepted 20-acre
rural parcels from the intensive standards required for a formal subdivision plat. However, on September
7, 2021, the Valley County Board of Commissicners adopted an Emergency Ordinance (2021-09) that
changed the minimum size of a split from 20 acres to 160 acres. Subsequently, on October 14, 2021, the
Planning and Zoning Commission recommended eliminating that exception altogether, which would have
the effect of subjecting all property splits, regardless of the number or sizes of resulting parcels, to the
intensive (and expensive) requirements applicable to a full subdivision. The Planning and Zoning
Commission also expressly directed staff to return with suggestions for further amendments to the Valley
County Subdivision Code that would require only a staff-level review of certain lot splits resulting in
“rural,” “primitive,” or “off-the-grid” lots. The contemplated staff-level review would require significantly
less that is currently required for subdivisions. (See, e.g., Title 10, Chapter 5, Valley County Code.)

The Planning and Zoning Commission’s clear direction to staff at the October 14 meeting was twofold:

e First, the commissioners wanted every subdivision of land to be subject to a basic, minimum review
by County staff; and

e Second, the commissioners wanted only certain subdivisions -those proposing dense
developments requiring urban services (electrical, sewer, water) to be subject to the intensive
standards required for a subdivision.

T. Hethe Clark Ceoffrey M. Wordle Jashua I. Leonard Danielle Strollo T 208 388.1000 25) E Front St. Suite 310
F 208 388 1001 PO Box 539
clorkwordle com Botse ID 83701
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DF Development fundamentally agrees with both elements of the Commission’s direction to staff, but
implementation of the first point must be contingent upon implementation of the second point, or DF
Development’s investment-backed expectations in acquiring its property holdings in Valley County will be
frustrated.

As multiple people testified during the October 14, 2021 public hearing held by the Planning and Zoning
Commission, there is significant demand for larger (20-80 acres), unimproved, natural, rural, mountainous
land that is not easily accessible. The ordinance that the Planning and Zoning Commission recommended
to the Board of Valley County Commissioners will reduce the supply of parcels that meet these criteria,
thereby resulting in a sharp increase in the cost for such parcels.

The ordinance recommended by the Planning and Zoning Commission also will result in much higher costs
and a much longer timeframe to do simple 2 and 3 lot subdivisions, which could have been exempt lot splits
under the former exception for 20-acre minimum lots. Increased costs for what had been simple lot splits
until the so-called “emergency” ordinance was adopted in September) will include:

a. paying surveyors, engineers, architects, and attorneys to assist with the County’s technical
subdivision process;

b. paying engineers to perform required septic and perc tests;

c. paying engineers to design improve roads;

d. paying contractors to construct improved roads to meet County road standards;

€. paying attorneys to set up associations to maintain the improved roads, and then funding

those associations; and

f. paying engineers to design utilities infrastructure (in particular, electricity), and paying
contractors to install the utilities infrastructure.

These costs likely will not be borne by developers; rather, they will be passed on to buyers in the form of
higher per-acre property costs, thereby pricing many Valley County residents out of the Valley County
property market, except for tiny lots in urban-style subdivisions of dozens (or hundreds) of single-family
homes. And the number of such dense residential subdivisions with urban services (utilities) will sharply
increase. If (for example) subdividing one 90-acre parcel into 3 lots, each of 30 acres, would be subject to
the intensive (and expensive) formal subdivision process and would be required to meet the exacting
requirements for a subdivision (see Title 10, Chapter 5, Valley County Code), then property owners will
simply take the same hypothetical 90-acre parcel and subdivide it into a much more lucrative 180 lots, each
just 0.5 acres.

To subject splits of large tracts of land to the intensive requirements of a full subdivision would violate the
Valley County Comprehensive Plan in numerous ways, including (without limitation):
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First, it would violate private property rights by creating unnecessary technical limitations
on the use of private property (see Comp. Plan, Chapter 3, Goal I, Objectives 1 and 4 (p. 13); see
also Comp. Plan, Chapter 3, Goal I, Objectives 4. and 5 (p. 13));

Second, it would violate private property rights by negatively impacting owners’ economic
interests (see Comp. Plan, Chapter 3, Goal 1, Objectives 7.d. and e. (p. 14));

Third, it would deny a fundamental attribute of ownership - the ability to dispose of
property by selling it (see Comp. Plan, Chapter 3, Goal I, Objective 7.e. (p. 14)); and

Fourth, it is unnccessary, and it fails to substantially advance its purpose (see Comp. Plan,
Chapter 3, Goal I, Objective 7.f. (p. 14)).

For these reasons, we ask the Planning and Zoning Commission to consider recommending adoption
of another Subdivision Ordinance amendment. This additional amendment must include the following
elements:

At the election of the subdivider, resulting parcels larger than [20, 40, or 607] acres shall be
exempted from the requirements of Valley County Code § 10-5-1 A; provided, however, that the
following notation (or similar) must be included on the deed by which the parcel split is effected:

“THERE IS NO PUBLIC STREET ACCESS OR UTILITY CONNECTION
TO THE PROPERTY DESCRIBED IN THIS INSTRUMENT.”

At the election of the subdivider, resulting parcels larger than [20, 40, or 607] acres shall be
exempted from the requirements of Valley County Code § 10-5-1 C, provided, however, that the
following notation (or similar) must be included on the deed by which the parcel split is effected:

“ACCESS TO THE PROPERTY DESCRIBED IN THIS INSTRUMENT IS
VIA EASEMENT, NOT VIA AN IMPROVED PUBLIC STREET OR
PRIVATE ROAD.”

At the election of the subdivider, resulting parcels larger than [20, 40, or 60?] acres shall be
exempted from the requirements of Valley County Code § 10-5-1 D, provided, however, that the
following notation (or similar) must be included on the deed by which the parcel split is effected:

“AS OF THE DATE OF THIS INSTRUMENT, UTILITIES HAVE NOT
BEEN INSTALLED TO SERVE THE PROPERTY DESCRIBED IN THIS
INSTRUMENT.”

At the election of the subdivider, resulting parcels larger than [20, 40, or 607?] acres shall be
exempted from the requirement, contained in Valley County Code § 10-5-1 E, of a public road
connection; provided, however, that the following notation (or similar) must be included on the
deed by which the parcel split is effected:
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“THE PROPERTY DESCRIBED IN THIS INSTRUMENT IS NOT
CONNECTED DIRECTLY TO A PUBLIC ROAD.”

= There also should be a way to advise potential buyers that the County has not reviewed and does
not confirm such buyer’s ability to obtain a building permit for the resulting parcel, because the
split did not go through the full subdivision process.

By including these elements in a proposed ordinance, the Planning and Zoning Commission can balance
the Constitutionally-guaranteed private property rights of DF Development (and other owners of large
parcels of land) with the goals of the Planning and Zoning Commission, which included protecting
uninformed, unsophisticated, and out-of-town buyers of Valley County property from a situation in which
the property they purchased might be unbuildable.

Although we object that it does not include public participation or an epportunity for public comment, we
look forward to watching tonight’s Planning and Zoning Commission work session. We trust that Planning
and Zoning staff will ensure that the Planning and Zoning Commission is aware of the concerns and
recommendations of DF Development (and other owners of large tracts of land in Valley County), and that
the Commission will consider such concerns and recommendations during tonight’s work session.

A representative of DF Development, Scott Carlton, will be present tonight if questions arise from
Comimissioners.

Very truly yours,

Joshua J. Leonard



From: Josh Leonard <jleonard@clarkwardle.com>

Sent: Monday, November 25, 2021 1:43 PM

To: Cynda Herrick <cherrick@co.valley.id.us>

Subject: deadline for written public comments on Subdivision Ordinance

CAUTION: This email originated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender and
know the content is safe.

Hi, Cynda -

| have a few questions about the December 6" Commissioners’ meeting and the Subdivision Ordinance

Amendments:
= First, | know there's a “7-days before public hearing” deadline for written comments to be submitted, which

would be today (Monday, 11/29) for comments related to the Subdivision Ordinance amendments. Do { need
to get my letter to you by 5:00 PM (MST), or is the cut-off simply 11:59 PM?

s Second, the County’s website has a link to a downloadable document entitled “Procedures for PUBLIC
HEARINGS 2020" (see attached), which includes the following:

Procedures for PUBLIC HEARINGS 2020

PRIOR TO THE HEARING:

1o WRITTEN TESTIMONY TAREN UP TOONE WEEK IN

=  loTestifv...... Sign up with the Clerk. Doughts Miller, as follows:
e  Telephonically: (208)382-7102 uul "nday preceding the hearing or E<mai)
dimllerw co.xvalley.id.us untl ejpidiony s npuu.d

(e In-Person,..not at this time.)

(Markups in red are mine.) Is this correct? There won't be an opportunity to provide in-person testimony at

the December 6™ Commissioners’ meeting?
 Third, have the County Commissioners considered postponing the public hearing until after Highway 55 is re-

opened?
Thanks, Cynda!
- Josh
CLARK Joshua J. Leonard, Attorney
WARDLE 251 E Front Street, Suite 310 | PO Box 439 | Boise. Idaho 83701
| legrord@clarkwardle com | Office 208 388.1000 | Fax 208.388.1001
DEVELOPMENT ATTORNEYS
CONFIDENTIALITY NOTICE: This transrussion is intendad only for the usa of the individuais) named as recipienis, | may contain information that is privileged, confid I andior d
Irom di under i law ir but not limdted to, the attarney-cliant privilage nndrm lhevmrk pmducldocmm If you are not tha inlendad mdpienl of this uansmiuian ploasa
notfy the sender immadiately by telephons. Donotpdnt deliver. distribute of copy this lents, or take any action In red, on the L]

THIS E-MAIL IS NOT AN OFFER OR ACCEPTANCE: Notwithstanding the Uniform Electronic Transactions Acl or any olher law of similar Import, absent an express statement 1o the contrary
contained in this e-mad, neithes this e-mail nor any attachmenl Is an offer of accaptance to enter info & contract, and Is not intended to bind the sander or any othar person or entity



rom: Josh Leonard <jleonard@clarkwardle.com>

Sent: Monday, November 29, 2021 4:59 PM

To: Douglas Miller <dmiller@co.valley.id.us>

Cc: Valley County Commissioners <commissioners@co.valley.id.us>; Cynda Herrick
<cherrick@co.valley.id.us>; Scott Carlton <scott.carlton@dfdevelopmentllc.com>; Suzi Budge
<shs@shsidaho.com>

Subject: RE: Public Comment: Subdivision Ordinance Amendment

CAUTION: This email originated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender and
know the content is safe.

Please also include the attached letter dated November 18, 2021, in the record.

Joshua J, Leonard, Attorney
251 E Front Sireet, Suite 310 | PO Box 439 | Boise, Idaho 83701
fleonard@clarkwardle.com | Office 208.388.1000 | Fax 208.388.1001

From: Jash Leonard

Sent: Monday, November 29, 2021 4:57 PM

To: dmiller@co.valley.id.us

Cc: commissioners@co.valley.id.us; Cynda Herrick <cherrick@co.valley.id.us>; Scott Carlton
<scott.carlton@dfdevelopmentilc.com>; Suzi Budge <sbs@sbsidaho.com>

Subject: Public Comment: Subdivision Ordinance Amendment

Please see attached for the record.

Thank you,
CLARK Joshua J. Leonard, Attorney
WARDLE 251 E Front Street, Suile 310 | PG Box 639 | Boise, Idaho 83701
jleonard@clarkwordle.com | Office 208.388.1000 | Fax 208.388.1001
DEVELOPMENT ATTIORNEY

CONFIDENTIALITY NOTICE: This lransmission is inlended only far the usé of the individusal{s) named as recipients. i may contain Information thal is privileged, coi
from disclosure under appkcable law Including, but not kmited to. the attorney-client privilege and/or the work product doctrine. If you are nol the intended recipient of
nolify the sender immediately by telephone. Do not print, deliver, distribute or copy this transmissian, disclose ils contents, or take any action in reliance on the inforr
THIS E-MAIL IS NOT AN OFFER OR ACCEPTANCE: Notwithstanding the Uniform Electronic Transactions Acl or any other law of similar import, absen! an expres
contained in this e-mail, neither this é-mail nor any attachment is an offer or acceplance {o enter into a contract, and is net intended lo bind ths sender or any other pe
Mg bivptidtabmltvt ool hitcktehicd ettt el hoet ot o Smsutnia oy S
»

T e TR



DEVELOPMENT REAL PROPERTY I0RINC
CLARK
WARDLE

Jashua J. Leonard
jleonardaclarkwardle.com
(208) 388-1000

November 18, 2021

Sent via email to: CHerrick{co.valley.id.us

Cynda Herrick, Planning and Zoning Director
Valley County

P.O. Box 1350

Cascade, Idaho 83611

Re:  Subdivision Processing - on the agenda of Planning & Zoning Commission’s November 18,
2021 Work Scssion
CW File No. 24013.1

Dear Ms. Herrick,

As you know, I represent DF Development, LLC (“DF Development™), a Nevada limited liability company
duly registered to do business in the state of Idaho. DF Development owns approximately 70,000 acres of
property in Valley County. L

When DF Development acquired its property, the Valley County Subdivision Ordinance excepted 20-acre
rural parcels from the intensive standards required for a formal subdivision plat. However, on September
7, 2021, the Valley County Board of Commissioners adopted an Emergency Ordinance (2021-09) that
changed the minimum size of a split from 20 acres to 160 acres. Subsequently, on October 14, 2021, the
Planning and Zoning Commission recommended eliminating that exception altogether, which would have
the effect of subjecting all property splits, regardless of the number or sizes of resulting parcels, to the
intensive (and expensive) requirements applicable to a full subdivision. The Planning and Zoning
Commission also expressly directed staff to return with suggestions for further amendments to the Vailey
County Subdivision Code that would require only a staff-level review of certain lot splits resulting in
“rural,” “primitive,” or “off-the-grid” lots. The contemplated staff-level review would require significantly
less that is currently required for subdivisions. (See, e.g., Title 10, Chapter 5, Valley County Cede.)

The Planning and Zoning Commission’s clear direction to staff at the October 14 meeting was twofold:

e First, the commissioners wanted every subdivision of land to be subject to a basic, minimum review
by County staff; and

» Second, the commissioners wanted only certain subdivisions --those proposing dense
developments requiring urban services (electrical, sewer, water) to be subject to the intensive
standards required for a subdivision.

T. Hethe Clark Ceoflrey M. Wardle lashua ) Leonard Danielle Strollo T 208.388 1000 25| £ Front St. Suite 310
¥ 208 388 1001 PO Box 639
clarkwerdle.com Boise ID 8370I
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DF Development fundamentally agrees with both clements of the Commission’s direction to staff, but
implementation of the first point must be contingent upon implementation of the second point, or DF
Development’s investment-backed expectations in acquiring its property holdings in Valley County will be
frustrated.

As multiple people testified during the October 14, 2021 public hearing held by the Planning and Zoning
Commission, there is significant demand for larger (20-80 acres), unimproved, natural, rural, mountainous
land that is not casily accessible. The ordinance that the Planning and Zoning Commission recommended
to the Board of Valley County Commissioners will reduce the supply of parcels that meet these criteria,
thereby resulting in a sharp increasc in the cost for such parcels.

The ordinance recommended by the Planning and Zoning Commission also will result in much higher costs
and a much longer timeframe to do simple 2 and 3 lot subdivisions, which could have been exempt lot splits
under the former exception for 20-acre minimum lots. Increased costs for what had been simple lot splits
until the so-called “emergency” ordinance was adopted in September) will include:

a, paying surveyors, engineers, architects, and attorneys to assist with the County’s technical
subdivision process;

b. paying engineers o perform required septic and perc tests;

c. paying engineers to design improve roads; )

d paying contractors to construct improved roads to meet County road standards;

e. paying attorneys to set up associations to maintain the improved roads, and then funding

those associations; and

f. paying engineers to design utilities infrastructure (in particular, electricity), and paying
contractors to install the utilities infrastructure.

These costs likely will not be borne by developers; rather, they will be passed on to buyers in the form of
higher per-acre property costs, thereby pricing many Valley County residents out of the Valley County
property market, except for tiny lots in urban-style subdivisions of dozens (or hundreds) of single-family
homes. And the number of such dense residential subdivisions with urban services (utilities) will sharply
increase. If (for example) subdividing one 90-acre parcel into 3 lots, each of 30 acres, would be subject to
the intensive (and expensive) formal subdivision process and would be required to meet the exacting
requirements for a subdivision (see Title 10, Chapter 5, Valley County Code), then property owners will
simply take the same hypothetical 90-acre parcel and subdivide it into a much more lucrative 180 lots, each
just 0.5 acres.

To subject splits of large tracts of land to the intensive requirements of a full subdivision would violate the
Valley County Comprehensive Plan in numerous ways, including (without limitation):
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First, it would violate private property rights by creating unnecessary technical limitations
on the use of private property (see Comp. Plan, Chapter 3, Goal 1, Objectives 1 and 4 (p. 13); see
also Comp. Plan, Chapter 3, Goal I, Objectives 4. and 5 (p. 13));

Second, it would violate private property rights by negatively impacting owners’ economic
interests {(see Comp. Plan, Chapter 3, Goal I, Objectives 7.d. and e. (p. 14));

Third, it would deny a fundamental atiribute of ownership - the ability to dispose of
property by selling it (see Comp. Plan, Chapter 3, Goal I, Objective 7.e. (p. 14)); and

Fourth, it is unnecessary, and it fails to substantially advance its purpose (see Comp. Plan,
Chapter 3, Goal I, Objective 7.£. (p. 14)).

For these reasons, we ask the Planning and Zoning Commission to consider recommending adoption
of another Subdivision Ordinance amendment. This additional amendment must include the following
elements:

= At the election of the subdivider, resulting parcels larger than [20, 40, or 60?] acres shall be
exempted from the requirements of Valley County Code § 10-5-1 A; provided, however, that the
following notation {or similar) must be included on the deed by which the parcel split is effected:

“THERE IS NO PUBLIC STREET ACCESS OR UTILITY CONNECTION
TO THE PROPERTY DESCRIBED IN THIS INSTRUMENT.”

* Al the election of the subdivider, resulting parcels larger than [20, 40, or 607] acres shall be
exempted from the requirements of Valley County Code § 10-5-1 C, provided, however, that the
following notation (or similar) must be included on the deed by which the parcel split is effected:

“ACCESS TO THE PROPERTY DESCRIBED IN THIS INSTRUMENT IS
VIA EASEMENT, NOT VIA AN IMPROVED PUBLIC STREET OR
PRIVATE ROAD.”

= At the election of the subdivider, resulting parcels larger than [20, 40, or 607] acres shall be
exempted from the requirements of Valley County Code § 10-5-1 D, provided, however, that the
following notation (or similar) must be included on the deed by which the parcel split is effected:

“AS OF THE DATE OF THIS INSTRUMENT, UTILITIES HAVE NOT
BEEN INSTALLED TO SERVE THE PROPERTY DESCRIBED IN THIS
INSTRUMENT.”

« At the election of the subdivider, resulting parcels larger than [20, 40, or 607] acres shall be
exempted from the requirement, contained in Valley County Code § 10-5-1 E, of a public road
connection; provided, however, that the following notation (or similar) must be included on the
deed by which the parcel split is effected:
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“THE PROPERTY DESCRIBED IN THIS INSTRUMENT IS NOT
CONNECTED DIRECTLY TO A PUBLIC ROAD.”

* There also shouid be a way to advise potential buyers that the County has not reviewed and does
not confirm such buyer’s ability to obtain a building permit for the resulting parcel, because the
split did not go through the full subdivision process.

By including these elements in a proposed ordinance, the Planning and Zoning Commission can balance
the Constitutionally-guaranteed private property rights of DF Development (and other owners of large
parcels of land) with the goals of the Planning and Zoning Commission, which included protecting
uninformed, unsophisticated, and out-of-town buyers of Valley County property from a situation in which
the property they purchased might be unbuildable.

Although we object that it does not include public participation or an opportunity for public comment, we
look forward te watching tonight’s Planning and Zoning Commission work session. We trust that Planning
and Zoning staff will ensure that the Planning and Zoning Commission is aware of the concerns and
recommendations of DF Development (and other owners of large tracts of land in Valley County), and that
the Commission will consider such concerns and recommendations during tonight’s work session.

A representative of DF Development, Scott Carlton, will be present tonight if questions arise from

Commissioners.
] L3

Very truly yours,

Joshua J. Leonard



Joshua J. Leonard
jleonard clarkwardle.com

November 29, 2021

Via Email to County Clerk Doug Miller (dmiller@co.valley.id.us}

Board of Valley County Commissioners
c/o Doug Miller, County Clerk

219 North Main Street

P.O. Box 1350

Cascade, Idaho 83611

Re: Comment on Proposed Amendment to Valley County Subdivision Code
CW File No. 23902.6

Dear Valley County Commissioners:

This firm represents DF Development, LLC (“DF Development™), which owns roughly 70,000
acres of property in Valley County. We write in opposition to the proposed Valley County
Subdivision Code amendments (the “Amendments”), which are a direct attack on private

property rights.

When DF Development acquired its property, the Valley County Subdivision Ordinance
excepted 20-acre rural parcels from intensive formal subdivision plat standards - lot splits
resulting in parcels of 20 acres or more could be accomplished simply, without including the
unnecessary technical requirements of a subdivision plat.! On September 7, 2021, however, the
Valley County Board of Commissioners (the “Board™) adopted an Emergency Ordinance (2021-
09) that changed the minimum size of a split from 20 acres to 160 acres.

Emergency ordinances are authorized in Idaho’s Local Land Use Planning Act, or “LLUPA,”
which provides (in pertinent part):

If a governing board finds that an imminent peril to the public health, safety, or
welfare requires adoption of ordinances as required or authorized under this
chapter, or adoption of a moratorium upon the issuance of selected classes of
permits, or both, it shall state in writing its reasons for that finding.

! See Title 10, Chapter 5, Valley County Code, for the tachnical standards required for a full subdivision plat

T Hethe Clark Ceofirey M. Wordle loshua ). Leonard Ryley Siagner Canelle Strallo 208 23881000 25 E Front 5t Suite 340
208 388 1001 PO Box 839
clarkwardle.com Botse ID 8370
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Idaho Code (“1.C.") § 67-6523, emphasis added. Although it was called an ‘Emergency
Ordinance,” and although it included vague, conclusory statements about “imminent peril to the
public health, safety, or welfare... resulting in an emergency necessitating the immediate
implementation of this Ordinance upon its passage,” the so-called ‘Emergency Ordinance’ failed
to include any record of the types of impacts imminently likely to occur absent “immediate
implementation” of the ordinance. In other words, the so-called ‘Emergency Ordinance’ failed to
include any basis in fact upon which the Board could “state in writing its reasons for that
finding” that an imminent peril to the public health, safety, or welfare existed. As a result, the so-
called ‘Emergency Ordinance’ is void, and would be so found by a court of competent
jurisdiction.

In the unlikely event that it withstood judicial scrutiny, state statute provides that the so-called
‘Emergency Ordinance’ “may be effective for a period of not longer than one hundred eighty-
two (182) days” (I.C. § 67-6523), which would mean that the so-called ‘Emergency
QOrdinance’ would not expire until March 8, 2022.

Notwithstanding the ample time (until March 8, 2022!1) during which a thoughtful, well-crafted,
and legally sufficient amendment easily could be drafted, vetted, and made available for robust
public comment, Valley County Planning and Zoning staff immediately began a rushed process
to permanently amend the County’s Subdivision Ordinance to kill the 20-acre subdivision
exception. On October 14, 2021, after an especially troubling public hearing,? the Planning and
Zoning Commission (the “Commission™) recommended eliminating the 20-acre subdivision
exception altogether, which would have the effect of subjecting all property splits, regardless of
the number or sizes of resulting parcels, to the intensive (and expensive) requirements applicable
to a full subdivision. The Commission also expressly directed staff to return with suggestions for
further amendments to the Valley County Subdivision Ordinance that would require only a staff-
level review of certain Iot splits resulting in “rural,” “primitive,” or “off-the-grid” lots. Pursuant
to comments made by the three Commission Members in attendance at the October 14 meeting,
the contemplated staff-level review would require significantly less that is currently required for
subdivisions. Our notes from the October 14 meeting note that the Commission’s clear direction
to staff was twofold:

+ First, Commission Members wanted every subdivision of land to be subject to a
basic, minimum review by County staff; and

? We strongly encourage the Board of County Commissioners to lisien to the record of the October 14, 2021, public
hearing held by the Planning and Zoning Commission before taking any action on the proposed amendment to the
County’s Subdivision Ordinance.
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* Second, Commission Members wanted only certain subdivisions --those proposing
dense developments requiring urban services (electrical, sewer, water) to be subject to
the intensive standards required for a subdivision.

Our client, DF Development, fundamentally agrees with both elements of the Commission’s
direction to staff, but implementation of the first point must be contingent upon
implementation of the second point, or DF Development’s investment-backed expectations in
acquiring its property holdings in Valley County will be frustrated.

County staff scheduled a work session on November 18, 2021, for the Commission to consider
options for the “subdivision lite” ordinance it discussed during its October 14 meeting; however,
the November 18 meeting was canceled for lack of a quorum.?

With County staff now advocating for permanent removal of the 20-acre exception without also
pushing forward an accompanying “subdivision lite” ordinance, as directed by the Commission,
the private property rights of DF Development and many other owners of large tracts of land
are in dire jeopardy. County staff is asking the Board to approve an ordinance amendment that
will require all lot splits to conform to the processes required in county code for formal
subdivisions, The proposed ordinance amendment:

* violates private property rights;
*» violates the County’s comprehensive plan in several ways;

+ is wholly unnecessary (it seeks to stop actions that already are illegal under the
County’s code);

* creates requirements that will result in unnecessary conditions, delays, and costs for
landowners;

» significantly limits the availability of affordable rural and mountainous lots of all
sizes, but particularly between 20-160 acres;

* incentivizes landowners to develop dense residential subdivisions with urban
services;

* negatively affects DF Development and its large tracts of land more than any other
landowner in the County; and

* reduces the likelihood that public access via DF Development -owned properties will
be re-opened.

* We believe only one Commission Member atiended the Commission’s November 18, 2021 work session. To our
knowledge, the canceled work session has not been rescheduled.
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A, THE _PROPOSED ORDINANCE AMENDMENT VIOLATES PRIVATE
PROPERTY RIGHTS AND THE COMPREHENSIVE PLAN.

The proposed ordinance amendment is an attack on private property rights, which puts the
proposed ordinance in direct opposition to Valley County’s Comprehensive Plan. The first goal
identified in the Comprehensive Plan reads:

GoalI:  Protect individual private property rights while considering
community rights.

Valley County Comprehensive Plan, p.13.

1. The Proposed Ordinance Violates Private Property Rights by Creating Unnecessary
Technical Limitations on the Use of Private Property.

The Comprehensive Plan’s implementing objectives follow its stated goal to protect individual
private property rights. The implementing objectives include the following points of analysis for
all County land use actions, including the proposed ordinance amendment:

1. Design all provisions of the Comprehensive Plan in order to protect both
private property rights and the community’s rights to have a safe and
healthy community.

.
4. Implement the Plan, in order: “..to ensure that land use policies,

restrictions, conditions and fees do not violate private property rights,
adversely impact property values or create unnecessary technical
limitations on the use of property... ” (Idaho Code section 67-6508(a)).

Comp. Plan, Chapter 3, Goal I, Objectives 1 and 4 (p. 13), emphasis added. The above
objectives are identified under the first goal in Valley County’s Comprehensive Plan, which
further recognizes the supreme importance Valley County citizens and their elected officials
place on protecting individual private property rights.

2. The Proposed Ordinance Amendment Violates Private Propertv Rights by
Negatively Impacting Owners’ Economic Interests.

The Comprehensive Plan further emphasizes the importance of protecting private property rights
by restating the Idaho Attorney General’s checklist for determining a regulation’s potential
impact on private property rights:
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7. Use the following generalization of the Idaho Attorney General’s checklist
as an implementation tool:

d. Does the regulation or action have a significant impact on the
landowner's economic interest in the property as a whole? (If yes,
the impact must not be a severe reduction in value.)

e. Does the regulation or action deny any fundamental attribute of
ownership, such as the ability to possess, to exclude others, or to
dispose of the property?

Comp. Plan, Chapter 3, Goal I, Objectives 7.d. and e. (p. 14), emphasis added. Each of these two
subsections (d. and e.) is discussed in the following two sub-points:

a. Comp. Plan Chapter 3. Goal 1. Objective 7.d.

The proposed ordinance amendment will significantly impact owners’ economic interests. The
subdivision ordinance that existed when DF Development purchased its property in Valley
County allowed landowners to utilize a unilateral exception to the Subdivision Ordinance’s
platting requirements to create parcels comprised of 20 acres or more. The 20-acre exception to
the subdivision requirement formed the basis for DF Development’s business plan for all of its
properties in Valley County. Under the “emergency” ordinance and the proposed ordinance
recommended by the County’s Planning and Zoning Commission, though, a landowner’s ability
to split a large tract of land into minimum 20-acre parcels is eliminated, thereby significantly
negatively impacting DF Development’s economic interest. See Comp. Plan, Chapter 3, Goal 1,
Objective 7.d. (p. 14).

b. Comp. Plan Chapter 3, Goal 1. Objective 7.d,

The proposed ordinance amendment denies a fundamental attribute of ownership - ability to
dispose of property. The “emergency” ordinance and the proposed ordinance recommended by
the County’s Planning and Zoning Commission do not directly deny DF Development its right to
dispose of its Valley County properties; however, the effect of elimination of the 20-acre lot split
exception is exactly that: By prohibiting 20-acre lot splits without going through a fuil
subdivision process, Valley County effectively and materially inhibited DF Development’s right
to dispose of its Valley County properties. See Comp. Plan, Chapter 3, Goal I, Objective 7.e. (p.
14).
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B. THE PROPOSED ORDINANCE AMENDMENT IS UNNECESSARY.

The proposed ordinance amendment is objectively unnecessary, because staff’s complained-of
issucs alrcady are illegal and the proposed ordinance amendment will not “substantially
advance” the purpose for which staff proposed the ordinance amendment. Retuming to the
ldaho Attorney General’s checklist (as restated in the Valley County Comprehensive Code) for
determining a regulation’s potential impact on private property rights:

f. Does the regulation or action serve the same purpose that would be served
by directly prohibiting the use or action; and does the condition imposed
substantially advance that purpose?

Comp. Plan, Chapter 3, Goal I, Objective 7.f. {p. 14), emphasis added.

1. Staff’s proposed ordinance amendment is aimed at curbing conduct that already is
illegal.

Both the so-called ‘emergency ordinance’ and the proposed ordinance subsequently
recommended by the Commission at its October 14 meeting were based on Valley County
planning staff’s allegations that:

» groundwater quality was suffering as a result of the construction and use of
unpermitted septic systems and RV waste disposal;

» construction debris, abandoned or non-running vchicles, and other solid was
accumulating on properties in Valley County;

» the lack of improved roads (to County standards) for emergency vehicle access poses
a threat to public health and safety,

« the unavailability of utilities (particularly electricity) poses a threat to public health
and safety;

« potential buyers of property need to be protected against unknowingly purchasing
land that is ineligible for a building permit;

and that all these alleged harms somehow were caused, or were made materially worse, by the
exception in Valley County’s Subdivision Ordinance that authorizes lot splits into minimum 20-
acre parcels, outside of the County's formal subdivision process.

Most of the harms alleged by staff to support the proposed ordinance amendment already are
directly prohibited by law:
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= unlawful installation of an unpermitted sewage disposal system (see Valley County Code
§§ 3-1-2 through 3-1-4; see also IDAPA 58.01.03 (entitled “Individual/Subsurface
Sewage Disposal Rules and Rules for Cleaning of Septic Tanks™), Section 012); and

= creating or contributing to a “nuisance” (see Valley County Code § 3-5-6 (“It shall be
unlawful for any person to create or aid in creating or contributing to, or to maintain a
nuisance, or to cast or having thrown and cast, to allow to remain upon or in any street,
road, ditch, gutter, public place, private premises, vacant lot, watercourse, lake, spring or
well, or in any building, any refuse, offal, garbage, dead animals, decaying vegetable
matter, or solid waste substance of any kind.”), and § 1-3-2 (definition of “Nuisance,”
which states: “Anything offensive to the sensibilities of reasonable persons, or any act or
activity creating a hazard which threatens the health and welfare of inhabitants of the
county, or any activity which by its perpetuation can reasonably be said to have a
detrimental effect on the property of a person or persons within the community.”).

Enforcement by the County of its existing ordinances, which already directly prohibit the same
conduct cited by staff in support of staff’s proposed ordinance amendment, would serve the same
purpose as the proposed ordinance amendment. However, the direct prohibitions that already
exist, do not violate private property rights (unlike the proposed ordinance amendment).

2. 20-Acre Parcels are Unrelated to the Harms Cited by Staff.

No causal link has been established between (a) parcels created using the 20-acre minimum lot
size exception in the County’s Subdivision Code, and (b) staff’s complained-of harms. Although
staff mentioned a couple of anecdotal, non-specific instances of problematic parcels, zero facts
were provided to link staff’s assertions that the concerns are any worse on parcels created by
one-time 20-acre lot splits than they are on parcels formed pursuant to the County’s formal
subdivision process. Due to the lack of a causal link, removing the 20-acre minimum lot split
exception from the County’s Subdivision will not materially cure any of staff’s complained-of
harms listed above.

Returning to the sixth question in the Idaho Attorney General’s checklist for determining a
regulation’s potential impact on private property rights (as restated in the Valley County
Comprehensive Code):

f. Does the regulation or action serve the same purpose that would be served
by directly prohibiting the use or action; and does the condition imposed
substantially advance that purpose?
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Comp. Plan, Chapter 3, Goal I, Objective 7.f. (p. 14). The proposed ordinance amendment
would “serve the same purpose that would be [and already is] served by directly prohibiting the
use or action,” and the proposed ordinance amendment would not “substantially advance that
purpose.” As a result, the proposed ordinance amendment violates both private property rights
and the County’s Comprehensive Plan, and should not be adopted.

C. THE PROPOSED _ORDINANCE AMENDMENT WOULD CREATE
UNNECESSARY TECHNICAL LIMITATIONS ON THE USE OF PROPERTY.

The proposed ordinance amendment will “create unnecessary technical limitations on the use of
property,” making it impossible to “avoid[ ] any unnecessary conditions, delays, and costs.” As
a result, the proposed ordinance amendment is in direct violation of Valley County’s
Comprehensive Plan:

4, Implement the Plan, in order: “..to ensure that land use policies,
restrictions, conditions and fees do not violate private property rights,
adversely impact property values or create unnecessary technical
limitations on the use of property... " (Idaho Code section 67-6508(a)).

5. Design land use regulations to protect the health, safety, and welfare of the
community, avoiding any unnecessary conditions, delays, and costs.

Comp. Plan, Chapter 3, Goal I, Objectives 4. and 5 (p. 13).

County staff is asking the Board of Valley County Commissioners to remove the 20-acre lot split
exception, which allowed property owners to split their larger tracts of land into parcels of at
least 20 acres. If the proposed ordinance amendment is approved, ALL lot splits will be required
to go through the County’s detailed and highly technical subdivision processes, which includes
innumerable unnccessary technical limitations, all of which will result in long delays and
significantly increased costs, in violation of the Comprehensive Plan (see Comp. Plan, Chapter 3,
Goal I, Objectives 4. and 5).

D. THERE IS DEMAND FOR UNIMPROVED, NATURAL. RURAL AND
MOUNTAINOUS LAND.

There is a market for land that:
= isn’t easily accessible via an improved road that gets maintained year-round,
= may not support a septic system;

= doesn’t have electricity or other utility infrastructure; and
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= as a result, is unlikely to have any permanent structures built on it.

If the County adopts the ordinance proposed by staff, then the supply of parcels that range in size
between 20 acres and 160 acres will be significantly reduced, which will result in sharp increase
in the cost for those parcels.

E. REQUIRING EVERY LOT SPLIT TO GO THROUGH THE FORMAL
SUBDIVISION PROCESS WILL RESULT IN A SIGNIFICANT INCREASE IN
THE NUMBER OF DENSE RESIDENTIAL SUBDIVISIONS WITH URBAN
SERVICES (UTILITIES).

The ordinance amendment proposed by staff will result in much higher costs and a much longer
timeframe to do simple 2 and 3 lot subdivisions, which could have been lot splits under the
former exception for 20-acre minimum lots.

Increased costs for formal subdivisions will include:

= paying surveyors, engineers, architects, and attorneys to assist with the County’s
technical subdivision process;

= paying engineers to perform required septic and perc tests;
* paying engineers to design improve roads, and contractors to construct them;

* paying attorneys to set up associations to maintain the improved roads, and then funding
those associations; and

» paying engineers to design utilities infrastructure (in particular, electricity), and paying
contractors to install the utilities infrastructure,

These increased costs for formal subdivisions will be passed on to buyers. In fact, the proposed
amendment will price many Valley County residents out of the Valley County property market,
except for small lots in urban-style subdivisions of dozens {or hundreds) of single-family homes.

A proliferation of cell towers (and other infrastructure) will occur to serve more dense residential
development, even in remote rural and mountainous areas of Valley County.

F. REQUIRING IMPROVED ROADS FOR ACCESS TO ALL PARCELS WILL
HAVE UNFORESEEN NEGATIVE CONSEQUENCES.

Requiring improved access roads to every subdivided lot defeats the very purpose for which
people often purchase property in hard-to-reach areas. Many people purchase remote rural or
mountainous property because it’s remote and hard-to-reach. Better access roads mean increased
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availability of emergency services, but it also means that more vehicles of all kinds will have
access to previously hard-to-reach areas. Everyone who purchases remote property accepts that
emergency services will be less readily available to serve their property.

G. MORE ANALYSIS AND FACTFINDING IS NECESSARY.

Rather than adopting the rushed emergency ordinance, and instead of acting on the Planning and
Zoning Commission’s poorly-conceived recommendation to eliminate the exception to the
County’s Subdivision Ordinance for 20-acre minimum lots, the County has until March 8,
2022 (182 days from the date of the so-called “emergency ordinance”) to rescarch and
examine possible alternative ordinance amendments, conduct stakeholder outreach,
consider all potential impacts, and craft a more comprehensive proposed draft amendment
that addresses the actual problem without trading one fixable problem for several much
more difficult prablems.

Instead of eliminating the exception to the subdivision ordinance for 20-acre minimum lots,
could amend the Subdivision Ordinance to include a “primitive subdivision” or “off-the-grid
subdivision” option to split remote, unimproved, less-accessible lots.

PLEASE DO NOT APPROVE THE TERRIBLE SUBDIVISION ORDINANCE
AMENDMENTS.

Very truly yours,
Joshua J. Leonard

Cc:  Cynda Herrick (cherrick@co.valley.id.us)
/e



From: Brian Oakey <hoakey@co.valley.id.us>

Sent: Friday, December 3, 2021 3:38 PM

To: Elt Hasbrouck <ehasbrouck@co.valley.id.us>; Sherry Maupin <smaupin@co.valley.id.us>;
Dave Bingaman <dbingaman@co.valley.id.us>

Cc: Cynda Herrick <cherrick@co.valley.id.us>; Brian Naugle <bnaugle@co.valley.id.us>
Subject: Fw: Proposed Amendment to Valley County Subdivision Code

Please review the attached letter carefully. 1 am sorry | am unable to be at the board
meeting on Monday. As the letter correctly points out the emergency ordinance does
not expire until March leaving plenty of time to review the risk of litigation and the legal
issues raised by DF Developments attorney. | think it is wise to table this for now,
schedule an executive session to review and discuss the issues and determine the best
possible legal strategy going forward.

From: Sara Cousineau <scousineau@clarkwardle.com>

Sent: Friday, December 3, 2021 2:47 PM

To: Brian Naugle <bnaugle@co.valley.id.us>

Cc: Brian Oakey <boakey@co.valley.id.us>; Cynda Herrick <cherrick@co.valley.id.us>; Josh
Leonard <jleonard@clarkwardle.com>

Subject: Proposed Amendment to Valley County Subdivision Code

CAUTION: This email originated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender and
know the content is safe.

Good afternoon,
Please see the attached correspondence of today’s date from Joshua Leonard.
Thank you,

Sara C. Cousineav, Paralegal
251 E Front Street, Suite 310 | PO Box 639 | Boise, Idaho 83701
scousineau@clarkwardle.com | Direct 208.388.0035 | Fax 208.388.1001

CLARK
WARDLE

CONFIDENTIALITY NDTICE: This transmission s intended only for the uss of the individual(s) named as recipients, It may conlain information that is privileged.
confidential, andfor protected from disclosure under applicable law Including, but not limited 10, the attorney-client privilege and/or work product doctrine. # you are
not the intended recipient of this transmission, please notify the sender immediately by telephone. Do nol deliver, distribule or copy thig transmission, disclose lts
contents, or lake any action in rellance on the information it contains,

THIS E-MAIL IS NOT AN OFFER OR ACCEPTANCE: Notwithstanding the Unlform Electronic Transactions Act or any other law of similar import, absent an
express statement to the contrary contained In this e-mall, neither this e-mail nor any attachment are an offer or acceptance to enter into a contract, and are not
Intended 1o bind the sendar or any other persan or antity.
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Joshua J. Leonard
jleonard@clarkwardle.com

December 3, 2021

Via Email to: bnaugle@co.valley.id.us

Brian Naugle

Valley County Prosecuting Attorney
P.O. Box 1350

Cascade, Idaho 83611

Re: Proposed Amendment to Valley County Subdivision Code
CW File No. 23902.6

Dear Brian,

This firm represents DF Development, LLC (“DF Development™), which owns roughly 70,000
acres of property in Valley County. On Monday, December 6, 2021, at 2:00 PM, the Board of
Valley County Commissioners (“Board”) will hold a public hearing on staff-advanced
amendments to the Valley County Subdivision Ordinance. Specifically, the proposed
amendments eliminate the exception to the formal subdivision process for resulting parcels of 20
acres or more.

I write to notify you and, through you, Valley County, that our client has instructed us to
file suit against the County if it adopts the proposed ordinance permanently eliminating the
exception to formal subdivision requirements. The proposed amendments:

o Exacerbate a_legallv_insufficient (and thus invalid) “emergency” ordinance. As
discussed in greater detail in my letter to the Board dated November 29, 2021, the so-

called “emergency” ordinance failed to include the most important element required of
emergency land use ordinances by Idaho’s Local Land Use Planning Act, or “LLUPA”
(codified at Idaho Code (“1.C.") § 67-6501 ef seq.) - the so-called “emergency” ordinance
failed to “state in writing its reasons for that finding” that an emergency existed. In other
words, the Board, when it adopted the so-called “emergency” ordinance on September 7,
2021, found the existence of “imminent peril to the public health, safety, or welfare,” but
provided neither a basis in fact for its finding nor the reasons supporting that finding. (See
pages 1 and 2 of my letter to the Board, dated November 29, 2021, and I.C. § 67-6523 for
additional information on emergency land use ordinances.)

T, Hethe Clork Ceoffrey M Wordle loshua | Leonard Ryley Stegner Danielle Strollo T 208 388 DO0 251 E Front St. Suite 310
F 208 388.100 PO Box 638
clarkwaordle com Boise 1D B3
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¢ Violate the County’s Comprehensive Plan. Pursuant to LLUPA, “zoning districts shall
be in accordance with the policies set forth in the adopted comprehensive plan.” (1.C. §
67-6511(1).) The proposed amendments are in no way “in accordance with” Valley
County’s Comprehensive Plan. (See my letter to the Board, dated November 29, 2021,
for additional information about the proposed amendments’ failure to comply with the
Comprehensive Plan.)

¢ Result from numerous procedural and substantive due process violations. We
encourage you to listen to the audio recording of the October 14, 2021, public hearing
held by the Planning and Zoning Commission, during which innumerable procedural and
substantive due process violations occurred.! We are confident that a legal challenge to
the proposed amendments will be successful, due to the egregious due process violations
that occurred during the Planning and Zoning Commission’s public hearing on October
14,2021,

o Unduly and unnecessarily violate personal property rights to the point that it
constitutes a “taking” of our client’s property. Our client, DF Development, LLC,

purchased its significant Valley County property in reliance upon its ability to perform
excepted 20-acre lot splits, which would result in the sale of reasonably-sized, affordable,
natural, rural or mountainous lots. If the amendments are adopted and take effect, the
County will be “taking” our client’s property. And this isn’t a small exercise of the
County’s eminent domain authority for public purposes; rather, this is a calculated “take,”
via inverse condemnation, of most or all of our client’s 70,000 acres. We are confident
that the County, if it adopts the proposed amendments, will be required to compensate DF
Development for the lost value of its 70,000 acres in Valley County. As you no doubt
recognize, even a small per-acre monetary award in a takings claim would be a
significant financial hit to Valley County when multiplied over the 70,000 acres DF
Development owns in Valley County.

s  Will result in costly litigation. As mentioned at the outset of this letter, our client has
directed us to file suit against the County on several bases if the proposed amendments
are adopted. We truly hope that Valley County will recognize the considerable problems
with these amendments; if not, however, the massive amount of property value that DF
Development stands to lose as result of the County’s bold attack on private property

! In addition to myriad other ways in which the rights of citizens and residents of Valley County were disregarded,
we urge you to listen for two particular problems: First, the advocacy role assumed by staff; and second, the
comment made by one of the Planning and Zoning Commissioners that he doesn’t care what the public’s comments
were about the proposed ordinance.
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rights will require DF Development to commit significant resources to defending against
the County’s ill-conceived and poorly executed inverse condemnation of private

property.

We are confident that our client will prevail against the County’s bold assault on
Constitutionally-protected private property rights. Our confidence is based on: (a) the existence
of innumerable due process violations during the County’s development of the proposed
amendments, and (b) the inverse condemnation that will occur if the proposed amendments are
adopted. In particular, the inverse condemnation would come at great cost to Valley County.

We truly hope the Board recognizes its opportunity to prevent the long and expensive litigation
that surely will result from its adoption of the proposed amendments. As we mentioned in our
November 29 letter to the Board, the County has until March 8, 2022 (182 days from the date of
the so-called “emergency” ordinance) to research and examine alterative ordinance
amendments, conduct stakeholder outreach, consider all potential impacts, and craft a more
comprehensive (and legal) proposed draft amendment that addresses the actual problems without
requiring our clients to resort to court action to protect their private property rights.

Please contact me (208-388-3868, or jleonard{@clarkwardle.com) with any questions, concerns,
or responses to this letter.

Very truly yours,

Joshua J. Leonard

Cc:  Brian Oakey (via email to: boakey(@co.valley.id.us);

Cynda Herrick (via email to: cherrick{ico.valley.id.us)




From: Josh Leonard <jleonard@clarkwardle.com>

Sent: Tuesday, January 11, 2022 4:56 PM

To: Douglas Miller <dmiller@co.valley.id.us>

Cc: Cynda Herrick <cherrick@co.valley.id.us>; Vailey County Commissioners
<commissioners@co.valley.id.us>

Subject: Valley County Subdivision Code - proposed amendments

CAUTION: This email originated from outside of the organization. Do not
click links or open attachments unless you recognize the sender and know

the content is safe.

Please see attached - please provide to the Commissioners and include in the public record.

CLARK Joshua J. Leonard, Pariner
WARDLE 251 E Front Streal. Suite 10 | PO Box 437 | Boise, kigho 83701
Reonortdghoewgrdie. com | Front Detk 208.308 1000 | Fax 208.362.1601
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Joshua J. Leonard
jleonardeclarkwordle.com

January 11, 2022

Via Email to County Clerk Doug Miller (dmiller@co.valley.id.us)

Board of Valley County Commissioners
c/o Doug Miller, County Clerk

219 North Main Street

P.0. Box 1350

Cascade, Idaho 83611

Re:  Comment on Proposed Amendment to Valley County Subdivision Code
CW File No. 23902.6

Dear Valley County Commissioners:

As you know, this firm represents DF Development, which owns approximately 70,000 acres of property
in Valley County. We continue to firmly oppose the draft amendments to the County’s Subdivision
Ordinance.

We share the common concern of Valley County residents that unchecked growth will change the unique
characteristics and rural way of life that make Valley County so special, but we strongly disagree with the
approach taken by the proposed amendments to the Subdivision Ordinance.
To summarize our arguments, the proposed amendments:

»  Are an attack on Idahoans’ private property rights;

*  Violates the County’s comprehensive plan;

*  Will have the opposite of their intended effect;

* Do not stop or manage growth in Valley County;

= Incentivizes property owners to develop high-density, small lot, suburban, residential
subdivisions;

= Significantly limits the availability and affordability of rural and mountainous lots; and
= Disproportionately affect owners of large tracts of land, including families that have owned

their farmland and timberland for generations.

We also have significant concerns about the process by which the proposed amendments were developed.
For example, we have submitted numerous written comments opposing the amendments, but the Staff

T. Hethe Clark Ceoffrey M. Wardle Jashua | Leanard Damelle Sirolio T 208 388.1000 251 E Front St. Suile 310
F 208 388 1001 PO Box 639
clarkwerdie.com Boise 1D 83701



Reports linked on the County’s official webpage reference none of our written comments.' Those Staff
Reports do include the written comments submitted by others, but do not include the written comments
submitted on behalf of DF Development in opposition to the proposed amendments. As another cxample,
at the first public hearing held by the Board of Valley County Commissioners, it was obvious that our
written comments, which were timely submitted several days before the meeting, were given to the
Commissioners only a short time before the meeting. These examples are violations of DF Development’s
procedural due process rights.

We ask the Board of Valley County Commissioners to reject these terrible amendments to the County’s
Subdivision Ordinance.

At a minimum, we ask the Board to make permanent the amendment contained in the County’s
Emergency Ordinance. Specifically, instead of eliminating the exception to the subdivision
requirements contained in Valley County Subdivision Code Section 10-1-3(A)X5), we ask the

Board to keep_the exception but modify the minimum parcel size from 20 acres to 160 acres.

We look forward to attending the Board’s public hearing on January 18th to offer testimony and answer
questions posed by the Commissioners.

Very truly yours, N
Joshua J. Leonard

Cc:  Cynda Herrick (cherrick@co.valley.id.us)

Board of County Comm 55 oners
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State of Idaho
Office of Attorney General
Lawrence Wasden

Dear Fellow Idahoans:

Property rights are most effectively protected when government
and citizens understand their respective rights. The purpose of this
pamphlet is to facilitate that understanding and provide guidelines to
governmental entities to help evaluate the impact of proposed regulatory
or administrative actions on private property owners.

One of the foundations of American democracy is the primacy of
private property rights. The sanctity of private property ownership found
expression in the 5th Amendment to the U.S. Constitution, written by
James Madison, and in Article I, § 14 of the Idaho Constitution. Both
provisions ensure private property, whether it be land or intangible
property rights, and will not be arbitrarily confiscated by any agency of
government.

Madison wrote in Federalist Paper 54, that “government is
instituted no less for the protection of the property than of the persons of
individuals.” As your Attorney General, I feel a responsibility to ensure
that the Constitution and state laws protecting the property rights of
Idahoans are enforced. I am committed to ensuring that every state agency,
department and official complies with both the spirit and letter of these
laws.

In furtherance of this goal, the Idaho legislature enacted, and the
Governor signed into law, Chapter 80, Title 67 of the Idaho Code.
Originally passed in 1994, the law required the Attorney General to
provide a checklist to assist state agencies in determining whether their
administrative actions could be construed as a taking of private property.
In 1995, the legislature amended the statute to apply to local units of
government. Idaho Code § 67-6508 was also amended to ensure that
planning and zoning land use policies do not violate private property



rights. In 2003, Idaho legislators amended Chapter 80, Title 67 of the
Idaho Code, allowing a property owner to request a regulatory takings
analysis from a state agency or local governmental entity should their
actions appear to conflict with private property rights. In 2016, the
legislature amended the statute to clarify that a property owner’s right to
request a regulatory takings analysis is discretionary and does not limit the
property owner’s right to pursue other legal or equitable remedies. The
2016 amendment also clarified that the regulatory takings analysis applies
to potential takings of both real and personal property. Combined, these
laws assure Idaho property owners that their rights will be protected.

My office has prepared this informational brochure for your use.
If you have any questions, feel free to call your city or county prosecuting
attorney.

LAWRENCE G. WASDEN
Attorney General
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Idaho Regulatory
Takings Guidelines

IDAHO REGULATORY TAKINGS LAWS
Idaho Constitutional Provisions

Article I, section 13. Guaranties in criminal actions and due process
of law. In all criminal prosecutions, the party accused shall have the right
to a speedy and public trial; to have the process of the court to compel the
attendance of witnesses in his behalf, and to appear and defend in person
and with counsel.

No person shall be twice put in jeopardy for the same offense; nor be
compelled in any criminal case to be a witness against himself; nor be
deprived of life, liberty or property without due process of law.

Article I, section 14. Right of eminent domain. The necessary use of
lands for the construction of reservoirs or storage basins, for the purpose
of irrigation, or for rights of way for the construction of canals, ditches,
flumes or pipes, to convey water to the place of use for any useful,
beneficial or necessary purpose, or for drainage; or for the drainage of
mines, or the working thereof, by means of roads, railroads, tramways,
cuts, tunnels, shafis, hoisting works, dumps, or other necessary means to
their complete development, or any other use necessary to the complete
development of the material resources of the state, or the preservation of
the health of its inhabitants, is hereby declared to be a public use, and
subject to the regulation and control of the state.

Private property may be taken for public use, but not until a just
compensation, to be ascertained in the manner prescribed by law, shall be
paid therefor.

Idaho Statutorv Provisions

67-8001. Declaration of purpose. The purpose of this chapter is to
establish an orderly, consistent review process that better enables state
agencies and local governments to evaluate whether proposed regulatory
or administrative actions may result in a taking of private property without
due process of law. It is not the purpose of this chapter to expand or reduce
the scope of private property protections provided in the state and federal
constitutions. [67-8001, added 1994, ch. 116, sec. 1, p. 265; am. 1995, ch.
182, sec. 1, p. 668.]



Idaho Regulatory Takings Act Guidelines

67-8002. Definitions. As used in this chapter:

“Local government” means any city, county, taxing district or other
political subdivision of state government with a governing body.

“Private property” means all property protected by the constitution of the
United States or the constitution of the state of Idaho.

“State agency” means the state of Idaho and any officer, agency, board,
commission, department or similar body of the executive branch of the
state government.

“Regulatory taking” means a regulatory or administrative action resulting
in deprivation of private property that is the subject of such action, whether
such deprivation is total or partial, permanent or temporary, in violation of
the state or federal constitution. [67-8002, added 1994, ch. 116, sec. 1, p.
265; am. 1995, ch. 182, sec. 2, p. 668; am. 2003, ch. 141, sec. 1, p. 409.]

67-8003. Protection of private property.

1. The attorney general shall establish, by October 1, 1994, an
orderly, consistent process, including a checklist, that better enables a state
agency or local government to evalvate proposed regulatory or
administrative actions to assure that such actions do not result in an
unconstitutional taking of private property. The attorney general shall
review and update the process at least on an annual basis to maintain
consistency with changes in law. All state agencies and local governments
shall follow the guidelines of the attorney general.

2. An owner of private property that is the subject of such action
may submit a written request with the clerk or the agency or entity
undertaking the regulatory or administrative action. Not more than twenty-
eight (28) days after the final decision concerning the matter at issue, a
state agency or local governmental entity shall prepare a written taking
analysis concerning the action. Any regulatory taking analysis prepared
hereto shall comply with the process set forth in this chapter, including use
of the checklist developed by the attorney general pursuant to subsection
(1) of this section and shall be provided to the private property owner no
longer than forty-two (42) days after the date of the filing of the request
with the clerk or secretary of the agency whose action is questioned. A
regulatory taking analysis prepared pursuant to this action shall be
considered public information.

3. A governmental action is voidable if a written taking analysis
is not prepared after a request has been made pursuant to this chapter. A
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private property owner, whose property is the subject of governmental
action, affected by a governmental action without the preparation of a
requested taking analysis as required by this section, may seek judicial
determination of the validity of the governmental action by initiating a
declaratory judgment action or other appropriate legal procedure. A suit
seeking to invalidate a governmental action for noncompliance with
subsection (2) of this section must be filed in a district court in the county
in which the private property owner’s affected private property is located.
If the affected property is located in more than one (1) county, the private
property owner may file suit in any county in which the affected private
property is located.

4. During the preparation of the taking analysis, any time
limitation relevant to the regulatory or administrative actions shall be
tolled. Such tolling shall cease when the taking analysis has been provided
to the property owner. Both the request for a taking analysis and the taking
analysis shall be part of the official record regarding the regulatory or
administrative action.

5. A private property owner is not required to submit a request
under this chapter. The decision by the private property owner not to
submit a request under this chapter shall not prevent or prohibit the private
property owner from seeking any legal or equitable remedy including, but
not limited to, the payment of just compensation. [67-8003, added 1994,
ch. 116, sec. 1, p. 265; am. 1995, ch. 182, sec. 3, p. 669; am. 2003, ch. 141,
sec. 2, p. 409; am. 2016, ch. 225, sec. 1, p. 620.]

67-6508. Planning duties. It shall be the duty of the planning or planning
and zoning commission to conduct a comprehensive planning process
designed to prepare, implement, and review and update a comprehensive
plan, hereafter referred to as the plan. The plan shall include all land within
the jurisdiction of the governing board. The plan shall consider previous
and existing conditions, trends, compatibility of land uses, desirable goals
and objectives, or desirable future situations for each planning component.
The plan with maps, charts, and reports shall be based on the following
components as they may apply to land use regulations and actions unless
the plan specifies reasons why a particular component is unneeded.

(a)  Property Rights -- An analysis of provisions which may be
necessary to ensure that land use policies, restrictions, conditions and fees
do not violate private property rights, adversely impact property values or
create unnecessary technical limitations on the use of property and analysis
as prescribed under the declarations of purpose in chapter 80, title 67,
Idaho Code.
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67-6523. Emergency ordinances and moratoriums. Ifa governing board
finds that an imminent peril to the public health, safety, or welfare requires
adoption of ordinances as required or authorized under this chapter, or
adoption of a moratorium upon the issuance of selected classes of permits,
or both, it shall state in writing its reasons for that finding. The governing
board may then proceed without recommendation of a commission, upon
any abbreviated notice of hearing that it finds practical, to adopt the
ordinance or moratorium. An emergency ordinance or moratorium may be
effective for a period of not longer than one hundred eighty-two (182)
days. Restrictions established by an emergency ordinance or moratorium
may not be imposed for consecutive periods. Further, an intervening
period of not less than one (1) year shall exist between an emergency
ordinance or moratorium and reinstatcment of the same. To sustain
restrictions established by an emergency ordinance or moratorium beyond
the one hundred eighty-two (182) day period, a governing board must
adopt an interim or regular ordinance, following the notice and hearing
procedures provided in section 67-6509, Idaho Code. [67-6523, added
I1.C., sec. 67-6523, as added by 1975, ch. 188, sec. 2, p. 515; am. 2003, ch.
142, sec. 6, p. 415.]

67-6524. Interim ordinances and moratoriums. If a governing board
finds that a plan, a plan component, or an amendment to a plan is being
prepared for its jurisdiction, it may adopt interim ordinances as required or
authorized under this chapter, following the notice and hearing procedures
provided in section 67-6509, Idaho Code. The governing board may also
adopt an interim moratorium upon the issuance of selected classes of
permits if, in addition to the foregoing, the governing board finds and
states in writing that an imminent peril to the public health, safety, or
welfare requires the adoption of an interim moratorium. An interim
ordinance or moratorium shall state a definite period of time, not to exceed
one (1) calendar year, when it shall be in full force and effect. To sustain
restrictions established by an interim ordinance or moratorium, a
governing board must adopt a regular ordinance, following the notice and
hearing procedures provided in section 67-6509, Idaho Code. [67-6524,
added 1.C., sec. 67-6524, as added by 1975, ch. 188, sec. 2, p. 515; am.
2003, ch. 142, sec. 7, p. 415.]
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ADVISORY MEMORANDUM

STATE OF IDAHO ATTORNEY GENERAL’S ADVISORY
MEMORANDUM FOR EVALUATION OF PROPOSED
REGULATORY OR ADMINISTRATIVE ACTIONS TO

IDENTIFY POTENTIAL TAKINGS OF PRIVATE PROPERTY

The Office of the Attorney General is required to develop an
orderly, consistent internal management process for state agencies and
local governments to evaluate the effects of proposed regulatory or
administrative actions on private property. Idaho Code § 67-8003(1).

This is the Attorney General’s recommended process and
advisory memorandum. It is not a formal Attorney General’s Opinion
under Idaho Code § 67-1401(6), and should not be construed as an opinion
by the Attorney General on whether a specific action constitutes a
“taking.” Agencies shall use this process to identify those situations
requiring further assessment by legal counsel. Appendix A contains a brief
discussion of some of the important federal and state cases that set forth
the elements of a “taking.”

State agencies and local governments are required to use this
procedure to evaluate the impact of proposed administrative or regulatory
actions on private property. Idaho Code § 67-8003(1). Upon the written
request of an owner of private property that is the subject of such action, a
state agency or local governmental entity shall prepare a written taking
analysis concerning the action. Appendix B contains a form that can be
used to request a taking analysis. Appendix C contains a sample form for
completing a regulatory taking analysis. The written request must be filed
not more than twenty-eight (28) days after the final decision concerning
the matter at issue and the completed takings analysis shall be provided to
the property owner no longer than forty-two (42) days after the date of
filing the request with the clerk or secretary of the agency whose action is
questioned. Idaho law also provides that “a regulatory taking analysis
shall be considered public information.” See Idaho Code § 67-8003(2).

Should a state agency or local governmental entity not prepare a
regulatory taking analysis following a written request, the property owner
may seek judicial determination of validity of the action by initiating legal
action. Such a claim must be filed in a district court in the county in which
the private property owner’s affected private property is located. See
Idaho Code § 67-8003(3).



Idaho Regulatory Takings Act Guidelines

General Background Principles

The Fifth Amendment to the United States Constitution provides
that private property shall not be taken for public use without just
compensation. Article 1, section 14 of the Idaho State Constitution
provides in relevant part:

Private property may be taken for public use, but not
until a just compensation, to be ascertained in the manner
prescribed by law, shall be paid therefor.

Thus, under both the federal and state constitutions, private property may
not be taken for public purposes without payment of just compensation.

Courts have recognized three situations in which a taking
requiring just compensation may occur: {1) when a government action
causes physical occupancy of property, (2) when a government action
causes physical invasion of property, and (3) when government regulation
effectively eliminates all economic value of private property. A “taking”
may be permanent or temporary.

The most easily recognized type of “taking” occurs when
government physically occupies private property. This may happen when
the government exercises its eminent domain authority to take private
property for a public use. Property owners must be paid just compensation
when the government acquires private property through eminent domain
authority. The types of public uses that may be the subject of eminent
domain authority under state law are identified in section 7-701, Idaho
Code. Clearly, when the government seeks to use private property for a
public building, a highway, a utility easement, or some other public
purpose, it must compensate the property owner.

Physical invasions of property, as distinguished from physical
occupancies, may also give rise to a “taking” where the invasions are of a
recurring or substantial nature. Examples of physical invasions include,
among others, flooding and water-related intrusions and overflight or
aviation easement intrusions.

Like physical occupations or invasions, a regulation that affects
the value, use, or transfer of property may also constitute a “taking,” but
only if it “goes too far.” Although most land use regulation does not
constitute a “taking” of property, the courts have recognized that when
regulation divests an owner of the essential attributes of ownership, it
amounts to a “taking” subject to compensation.
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Regulatory actions are harder to evaluate for “takings” because
government may properly regulate or limit the use of private property,
relying on its authority and responsibility to protect public health, safety
and welfare. Accordingly, government may abate public nuisances,
terminate illegal activity, and establish building codes, safety standards, or
sanitary requirements generally without creating a compensatory “taking.”
Government may also limit the use of property through land use planning,
zoning ordinances, setback requirements, and environmental regulations.

If a government regulation, however, destroys a fundamental
property right — such as the right to possess, exclude others from, or
dispose of property — it could constitute a compensable “taking.”
Similarly, if a regulation imposes substantial and significant limitations on
property use, there could be a “taking.” In assessing whether there has
been such a limitation on property use as to constitute a “taking,” the court
will consider both the purpose of the regulatory action and the degree to
which it limits the owner’s property rights.

An important factor in evaluating each action is the degree to
which the action interferes with a property owner’s reasonable
investment-backed development expectations; in other words, the owner’s
expectations of the investment potential of the property and the impact of
the regulation on those expectations. For instance, in determining whether
a “taking” has occurred, a court might, among other things, weigh the
regulation’s impact on vested development rights against the
government’s interest in promulgating the regulation.

If a regulation prohibits all economically viable or beneficial uses
of property, there may be liability for just compensation unless
government can demonstrate that laws of nuisance or other pre-existing
limitations on the use of the property prohibit the proposed uses.

If a court determines there has been a regulatory “taking,” the
government has the option of either paying just compensation or
withdrawing the regulatory limitation. If the regulation is withdrawn, the
government may still be liable to the property owner for a temporary
“taking” of the property.

Attorney General’s Recommended Process

1. State agencies and local governments must use this evaluation
process whenever the agency contemplates action that affects privately
owned property. Each agency and local government must also use this
process to assess the impacts of proposed regulations before the agency
publishes the regulations for public comment. In Idaho, real property
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includes land, possessors’ rights to land, ditch and water rights, mining
claims (lode and placer), and freestanding timber. Idaho Code §§ 55-101
and 63-108. In addition, the right to continue to conduct a business may
be a sufficient property interest to invoke the protections of the just
compensation clause of the Idaho Constitution. For example, see Idaho
Code §§ 22-4501 to 22-4504.

2. Agencies and local governments must incorporate this
evaluation process into their respective review processes. It is not a
substitute, however, for that existing review procedure. Since the extent
of the assessment necessarily depends on the type of agency or local
government action and the specific nature of the impacts on private
property, the agency or local government may tailor the extent and form
of the assessment to the type of action contemplated. For example, in some
types of actions, the assessment might focus on a specific piece of
property. In others, it may be useful to consider the potential impacts on
types of property or geographic areas.

3. Each agency and local government must review this advisory
memorandum and recommended process with appropriate legal counsel to
ensure that it reflects the specific agency or local government mission. It
should be distributed to all decision makers and key staff.

4. Each agency and local government must use the following
checklist to determine whether a proposed regulatory or administrative
action should be reviewed by legal counsel. If there are any affirmative
answers to any of the questions on the checklist, the proposed regulatory
or administrative action must be reviewed in detail by staff and legal
counsel. Since the legislature has specifically found the process is
protected by the attorney-client privilege, each agency and local
government can determine the extent of distribution and publication of
reports developed as part of the recommended process. However, once the
report is provided to anyone outside the executive or legislative branch or
local governmental body, the privilege has been waived.

Attorney General’s Checklist Criteria

Agency or local government staff must use the following
questions in reviewing the potential impact of a regulatory or
administrative action on specific property. While these questions also
provide a framework for evaluating the impact proposed regulations may
have generally, takings questions normally arise in the context of specific
affected property. The public review process used for evaluating proposed
regulations is another tool that the agency or local government should use
aggressively to safeguard rights of private property owners. If property is
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subject to regulatory jurisdiction of multiple governmental agencies, each
agency or local government should be sensitive to the cumulative impacts
of the various regulatory restrictions.

Although a question may be answered affirmatively, it does not
mean that there has been a “taking.” Rather, it means there could be a
constitutional issue and that the proposed action should be carefully
reviewed with legal counsel.

1. Does the Regulation or Action Result in a Permanent or
Temporary Physical Occupation of Private Property?

Regulation or action resulting in a permanent or temporary
physical occupation of all or a portion of private property will generally
constitute a “taking.” For example, a regulation that required landlords to
allow the installation of cable television boxes in their apartments was
found to constitute a “taking.” See Loretto v. Teleprompter Manhattan
CATV Corp., 458 U.S. 419, 102 S. Ct. 3164 (1982).

The acquisition of private property through eminent domain
authority is distinct from situations where a regulation results in the
physical occupation of private property. The exercise of eminent domain
authority is governed by the procedures in chapter 7, title 7, Idaho Code.
Whenever a state or local unit of government, or a public utility, is
negotiating to acquire private property under eminent domain, the
condemning authority must provide the private property owner with a form
summarizing the property owner’s rights. Section 7-711A, Idaho Code,
identifies the required content for the advice of rights form.

2. Does the Regulation or Action Condition the Receipt of a
Government Benefit on a Property Owner Dedicating a Portion of
Property, Granting an Easement, or Expending Funds for Items
Unrelated to the Impacts of the Proposed Action?

A government entity may condition or regulate an action that it
has the authority to prohibit altogether. However, there must be a nexus
and rough proportionality between the government’s demands and the
social costs of the proposed action. Koontz v. St. Johns River Water
Mgmt. Dist., 570 U.S. 595, 133 S. Ct. 2586 (2013); Nollan v. California
Coastal Commission, 483 U.S. 825, 107 S. Ct. 3141 (1987); Dolan v. City
of Tigard, 512 U.S. 374, 114 S. Ct. 2309 (1994). The condition must be
reasonably and specifically designed to prevent or compensate for adverse
impacts of the proposed development. Likewise, the magnitude of the
burden placed on the proposed development should be reasonably related
to the adverse impacts created by the development. Where a condition to
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a land-use permit includes the dedication of property or grant of an
easement, courts consider whether the exaction “has an essential nexus and
rough proportionality” to the social impacts of the permitted action. Put
another way, does the dedication or grant substantially advance the same
state interest that would allow the government entity to deny the permit
altogether? Lacking this connection, the dedication of property to public
use would be just as unconstitutional as it would be if imposed outside the
permit context. For example, the United States Supreme Court determined
in Nollan v. California Coastal Comm’n, 483 U.S. 825, 107 S. Ct. 3141
(1987), that compelling an owner of waterfront property to grant a public
easement across his property that does not substantially advance the
public’s interest in beach access, constitutes a “taking.” Likewise, the
United States Supreme Court held that compelling a property owner to
leave a public green way, as opposed to a private one, did not substantially
advance protection of a flood plain, and was a “taking.” Dolan v. City of
Tigard, 512 U.S. 374, 114 S. Ct. 2309 (1994).

In Koontz, the United States Supreme Court applied the same
reasoning to a monetary condition on a land-use permit. The Court held
that the regulatory takings analysis applied to a water management
district’s conditioning a land-use permit on a landowner funding offsite
wetland mitigation. The Court held that such a condition would be an
unconstitutional taking if the condition did not have an essential nexus and
rough proportionality to the impacts of the proposed development. After
Koontz, government entities need to consider monetary conditions for
potential regulatory takings, not just conditions that involve an easement
or dedication of property.

3. Does the Regulation Deprive the Owner of All Economically Viable
Uses of the Property?

If a regulation prohibits all economically viable or beneficial uses
of the land, it will likely constitute a “taking.” In this situation, the agency
can avoid liability for just compensation only if it can demonstrate that the
proposed uses are prohibited by the laws of nuisance or other preexisting
limitations on the use of the property. See Lucas v. South Carolina Coastal
Coungcil, 505 U.S. 1003, 112 S. Ct. 2886 (1992).

Unlike 1 and 2 above, it is important to analyze the regulation’s
impact on the property as a whole, and not just the impact on a portion of
the property. See Murr v. Wisconsin, U.S. __ ,137S.Ct. 1933 (2017).
It is also important to assess whether there is any profitable use of the
remaining property available. See Florida Rock Industries, Inc. v. United
States, 18 F.3d 1560 (Fed. Cir. 1994). The remaining use does not

10
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necessarily have to be the owner’s planned use, a prior use or the highest
and best use of the property. One factor in this assessment is the degree to
which the regulatory action interferes with a property owner’s reasonable
investment-backed development expectations.

Carefully review regulations requiring that all of a particular
parcel of land be left substantially in its natural state. A prohibition of all
economically viable uses of the property is vulnerable to a takings
challenge. In some situations, however, there may be pre-existing
limitations on the use of property that could insulate the government from
takings liability.

4, Does the Regulation Have a Significant Impact on the
Landowner’s Economic Interest?

Carefully review regulations that have a significant impact on the
owner’s economic interest. Courts will often compare the value of
property before and after the impact of the challenged regulation.
Although a reduction in property value alone may not be a “taking,” a
severe reduction in property value often indicates a reduction or
elimination of reasonably profitable uses. Another economic factor courts
will consider is the degree to which the challenged regulation impacts any
development rights of the owner. As with 3, above, these economic factors
are normally applied to the property as a whole.

A moratorium as a planning tocl may be used pursuant to Idaho
Code § 67-6523—Emergency Ordinances and Moratoriums (written
findings of imminent peril to public health, safety, or welfare; may not be
longer than 182 days); and Idaho Code § 67-6524—Interim Ordinances
and Moratoriums (written findings of imminent peril to public health,
safety, or welfare; the ordinance must state a definite period of time for the
moratorium). Absence of the written findings may prove fatal to a
determination of the reasonableness of the government action.

The Idaho moratorium provisions appear to be consistent with the
United States Supreme Court’s interpretation of moratorium as a planning
tool as well. In Tahoe-Sierra Preservation Council. Inc. v. Tahoe Regional
Planning Agency, 535 U.S. 302, 122 S. Ct. 1465 (2002), the Court held
that planning moratoriums may be effective land use planning tools.
Generally, moratoriums in excess of one year should be viewed with
skepticism, but should be considered as one factor in the determination of
whether a taking has occurred. An essential element pursuant to Idaho law
is the issuance of written findings in conjunction with the issuance of
moratoriums. See Idaho Code §§ 67-6523 to 67-6524.

11
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5. Does the Regulation Deny a Fundamental Attribute of Ownership?

Regulations that deny the landowner a fundamental attribute of
ownership -- including the right to possess, exclude others and dispose of
all or a portion of the property -- are potential takings.

The United States Supreme Court held that requiring a public
easement for recreational purposes where the harm to be prevented was to
the flood plain was a “taking.” In finding this to be a “taking,” the Court
stated:

The city has never said why a public greenway, as
opposed to a private one, was required in the interest
of flood control. The difference to the petitioner, of
course, is the loss of her ability to exclude others. . ..
[T]his right to exclude others is “one of the most
essential sticks in the bundle of rights that are
commonly characterized as property.” Dolan v. City
of Tigard, 512 U.S. 374, 114 S. Ct. 2309 (1994).

The United States Supreme Court has also held that barring the
inheritance (an essential attribute of ownership) of certain interests in land
held by individual members of an Indian tribe constituted a “taking.”
Hodel v. Irving, 481 U.S. 704, 107 S. Ct. 2076 (1987).

More recently, the United States Supreme Court held that a
regulation requiring producers to reserve a certain percentage of their
raisin crop for government use constituted a per se physical taking of
property. Horne v. Dep’t of Agric., U.S. __,1358S. Ct. 2419 (2015).
There, the Court reasoned that “[r]aisin growers subject to the reserve
requirement...lose the entire bundle of property rights in the appropriated
raisins—the rights to possess, use and dispose of them.”

Regulatory actions which closely resemble, or have the effects of
a physical invasion or occupation of property, are more likely to be found
to be takings. The greater the deprivation of use, the greater the likelihood
that a “taking” will be found.

12
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APPENDIX A: SIGNIFICANT FEDERAL AND STATE CASES

Summaries of Significant Federal “Takings” Cases

Knick v. Twp. of Scott, Penn., U.S. __ ,1398S.Ct 2162 (2019).

A property owner brought a Fifth Amendment Takings claim
under 42 U.S.C. § 1983 in federal court. The property owner had not
brought an inverse condemnation claim under state law, and prior to the
federal action, the township withdrew the violation notice and stayed
enforcement of the ordinance. The United States Supreme Court overruled
Williamson Cnty. Reg’l Planning Comm’n v. Hamilton Bank of Johnson
City, 473 U.S. 172, 105 S. Ct. 3108 (1985), and held that a property owner
may bring a takings claim under § 1983 regardless of whether the property
owner had previously sought compensation through procedures available
under state law. The Court concluded that a takings claim under § 1983
becomes ripe as soon as a government takes a person’s property for public
use without paying for it.

Murr v. Wisconsin, US. __ , 1375, Ct. 1933 (2017).

The United States Supreme Court held that a regulation
preventing the use of adjacent lots on the Lower St. Croix River as separate
building sites unless each lot had at least one acre of land suitable for
development did not effect a regulatory taking. The regulation at issue had
been adopted by the Wisconsin State Department of Natural Resources in
response to the Lower St. Croix River being designated a Wild and Scenic
River under federal law. Due to that designation, Wisconsin was required
to develop a management and development program for the river area.

The Court concluded that for purposes of a regulatory takings
analysis, the two adjacent lots must be evaluated as a single parcel because:
(1) the state regulation in effect merged the two lots; (2) the physical
characteristics, location, and relationship between the two lots made the
lots significantly more valuable together than when considered separately;
and (3) the characteristics of the lots made it reasonable to expect that the
range of their potential uses separately may be limited.

The Court concluded that the property owner had not been
deprived of all economically beneficial use of the property because the lots
together could still be used for residential purposes, including larger
residential improvements. The Court also concluded that the property
owner had not suffered a takings under the Penn Central test because the

A-1
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property owner could not have reasonably expected to develop the lots
separately because the regulation predated their acquisition of both lots;
the appraisal of the property showed the value of the properties decreased
by less than ten percent; and the regulation was reasonable as part of a
coordinated effort by federal, state, and local governments to protect a
designated Wild and Scenic River.

Horne v. Dep’t of Agric., US.  ,1358.Ct. 2419 (2015).

The United States Supreme Court considered a regulatory takings
challenge to the United States Department of Agriculture’s California
Raisin Marketing Order which required producers to reserve a percentage
of their raisin crop in certain years free of charge for the government to
dispose of in ways it determines are necessary to maintain an orderly
market. The Court held that the same standard should apply regardless of
whether the property at issue was personal or real property. The Court
then concluded that the reserve requirement imposed is a physical taking
not a regulatory taking of personal property as the reserve requirement
removes from the producer the entire bundle of property rights in the
reserved raisins. Additionally, because the reserve rule effectuated a per
se physical taking, the fact that the producers received the value of the
reserved raisins if sold by the government and that the producers could
choose to plant different crops did not weigh against the finding of a
taking.

Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595, 133 S. Ct.
2586 (2013).

The United States Supreme Court considered a regulatory takings
challenge to a water management district’s decision to require a landowner
to fund off-site wetland mitigation as a condition of a land-use permit. The
Court reversed the Florida Supreme Court’s holding that the regulatory
takings analysis did not apply to the water management district’s decision
because the condition at issue was a demand for money. The Court held
that the constitutional takings analysis applied to monetary exaction on
land-use permits. Additionally, the Court held that the constitutional
takings analysis applied equally whether a permit was granted with an
allegedly unconstitutional condition or denied because the applicant failed
to agree to the allegedly unconstitutional condition. The Court emphasized
that while a government entity may choose whether and how a permit
applicant is required to mitigate the impacts of a proposed development, it
may not leverage its interests in mitigation to pursue governmental
interests that lack an essential nexus and rough proportionality to those
impacts.
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Stop the Beach Renourishment, Inc. v. Fla. Dept. of Env. Prot., 130 S.
Ct. 2592, 177 L. Ed. 2d 184 (2010).

The United States Supreme Court considered a judicial taking
challenge to a decision by the Florida Supreme Court. A Florida state
agency granted a permit under state law to restore a beach. The beach was
eroded by hurricanes, and the permit would have allowed the restoration
of the beach by adding sand to the beach. A non-profit corporation
comprised of beachfront landowners challenged the agency decision in
state court arguing the decision eliminated the littoral rights of landowners
to receive accretions to their property and the right to have contact of their
property with water remain intact. The Florida Supreme Court reversed a
lower court and held the state law authorizing the beach restoration did not
unconstitutionally deprive littoral rights. The non-profit corporation
claimed the Florida Supreme Court’s decision itself effectuated a taking of
its members’ littoral rights.

The United States Supreme Court unanimously held that the
Florida Supreme Court did not take private property without just
compensation in violation of the Fifth and Fourteenth Amendments. The
Court recognized two property law principles under Florida law:

1. The State owned the seabed and was allowed to fill in its own
seabed; and

2. When an avulsion exposes land seaward of littoral property
that had previously been submerged, the land belongs to the State even if
it interrupts the littoral owner’s contact with water.

Therefore, when the State filled in previously submerged land for
beach restoration, the State treated it as an avulsion for purposes of
ownership. The non-profit members’ right to accretions was therefore
subordinate to the State’s right to fill in its land. The United States
Supreme Court did not reach a majority on the judicial taking question.

Kelo, et al. v. City of New London, Connecticut, et al., 545 U.S. 469,
125 S. Ct. 2655 (2005).

The United States Supreme Court held that a city’s exercise of
eminent domain power in furtherance of its economic development plan
satisfied the Constitution’s Fifth Amendment requirement that a taking be
for public use. To effectuate its plan, the city invoked a state statute that
specifically authorized the use of eminent domain to promote economic
development. The Court observed that promoting economic development
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is a traditional and long accepted governmental function that serves a
public purpose. Although the condemned land would not be open in its
entirety to actual use by the general public, the purpose of its taking
satisfied the constitutional requirement that a taking be for public use.

In response to the Kelo decision, the Fifty-eighth Idaho
Legislature enacted House Bill No. 555 adding a new section, 7-701A, to
the Idaho Code that specifically prohibits the use of eminent domain power
to promote or effectuate economic development except where allowed by
existing statute,

Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 125 S.Ct. 2074 (2005).

The United State Supreme Court reversed and remanded a
decision of the Ninth Circuit Court of Appeals concluding that a Hawaii
statute limiting rent that oil companies could charge dealers leasing
company-owned service stations was an unconstitutional taking. In so
holding the United States Supreme Court abrogated prior decisions that
held that a government regulation of private property that does not
substantially advance legitimate state interests effects a taking. The Court
concluded that the “substantially advances” test was not an appropriate
regulatory takings test because it reveals nothing about the magnitude or
character of the burden a particular regulation imposes upon private
property rights or provide any information about how any regulatory
burden is distributed among property owners. The Court was also
concerned that such an inquiry invited courts to substitute their predictive
Judgments for those of elected legislatures and expert agencies.

The United States Supreme Court did, however, indicate that the
determination of whether a dedication of property substantially advances
a government interest may be appropriate in situations where a
government entity includes a dedication of property as a condition of
approving a permit. In that situation the question is not whether the
exaction substantially advances some legitimate state interest, but whether
the exaction substantially advances the same interest that would allow the
government entity to deny the permit altogether. Lacking this connection,
the dedication of property would be just as unconstitutional as it would be
if imposed outside the permit context.

Tahoe-Sierra Preservation Council, Inc., et al. v. Tahoe Regional
Planning Agency, et al., 535 U.S. 302, 122 S. Ct. 1465 (2002).

The United States Supreme Court held that imposition of a
moratorium lasting thirty-two (32) months restricting development within
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the Lake Tahoe Basin was not a compensable taking. The Court noted the
importance of Lake Tahoe in that it is one of only three lakes with such
transparency of water due in large part to the absence of nitrogen and
phosphorous which in turn results in a lack of algae. The Court also noted
the rapid development of the Lake Tahoe area. Innoting this development,
the Court recognized the uniqueness of the area, and the importance of
planning tools to the preservation of Lake Tahoe. The Court further noted
that the geographic dimensions of the property affected, as well as the term
in years, must be considered when determining whether a taking has
occurred. Finally, the interest in protecting the decisional process is
stronger when the process is applied to regional planning as opposed to a
single parcel of land. Noteworthy is the extensive process that was
followed by the Tahoe Regional Planning Agency along with the
uniqueness of the Lake Tahoe region. The balance of interests favored the
use of moratorium.

Dolan v. City of Tigard, 512 U.S. 374, 114 S. Ct. 2309 (1994).

In this case, the United States Supreme Court held that
reconditioning an issuance of a permit on the dedication of bond to public
use violated the Fifth Amendment. The city council conditioned Dolan’s
permit to expand her store and pave her parking lot upon her agreement to
dedicate land for a public greenway and a pedestrian/bicycle pathway. The
expressed purpose for the public greenway requirement was to protect the
flood plain. The pedestrian/bicycle path was intended to relieve traffic
congestion. The United States Supreme Court held that the city had to
make “some sort of individualized determination that the required
dedication [was] related both in nature and extent to the impact of the
proposed development” in order to justify the requirements and avoid a
“takings” claim. In this case, the Court held that the city had not done so.
It held that the public or private character of the greenway would have no
impact on the flood plain and that the city had not shown that Dolan’s
customers would use the pedestrian/bicycle path to relieve congestion.

Lucas v. South Carolina_Coastal Council, 505 U.S. 1003, 112 S. Ct.
2886 (1992).

Lucas was a challenge to the 1988 South Carolina Beach Front
Management Act. The stated purpose of this Act was to protect life and
property by creating a storm barrier, providing habitat for endangered
species and to serve as a tourism industry. To accomplish the stated
purposes, the Act prohibited or severely limited development within
certain critical areas of the state’s beach-dune system.
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Before the Act’s passage, David Lucas bought two South
Carolina beach front lots intending to develop them. As required by the
Act, the South Carolina Coastal Council drew a “baseline” that prevented
Mr. Lucas from developing his beach front property. Mr. Lucas sued the
council, alleging its actions under the Act constituted a “taking” requiring
compensation under the Fifth Amendment. The trial court agreed,
awarding him $1,232,387.50. A divided South Carolina Supreme Court
reversed, however, holding that the Act was within the scope of the
nuisance exception.

The United States Supreme Court reversed. Justice Scalia’s
majority opinion held that a regulation which “denies all economically
beneficial or productive use of land” will be a “taking” unless the
government can show that the proposed uses of the property are prohibited
by nuisance laws or other pre-existing limitations on the use of property.
This opinion noted that such total takings will be “relatively rare” and the
usual balancing approach for determining takings will apply in the
majority of cases.

Hodel v. Irving, 481 U.S. 704, 107 S. Ct. 2076 (1987).

Where the character of the government regulation destroys “one
of the most essential” rights of ownership -- the right to devise property,
especially to one’s family -- this is an unconstitutional “taking” without
Jjust compensation.

In 1889, portions of Sioux Indian reservation land were “allotted”
by Congress to individual tribal members (held in trust by the United
States). Allotted parcels could be willed to the heirs of the original
allottees. As time passed, the original 160-acre allotments became
fractionated, sometimes into very small parcels. Good land often lay
fallow, amidst great poverty, because of the difficulties in managing
property held in this manner. In 1983, Congress passed legislation that
provided that any undivided fractional interest that represented less than
two percent of the tract’s acreage and which earned less than $100 in the
preceding year would revert to the tribe. Under the statute, tribal members
who lost property as a result of this action would receive no compensation,
Tribal members challenged the statute. The United States Supreme Court
held this was an unconstitutional “taking” for which compensation was
required.
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Nollan v. California Coastal Comm’n, 483 U.S. 825, 107 S. Ct. 3141
(1987).

The United States Supreme Court held that it was an
unconstitutional “taking” to condition the issuance of a permit to land
owners on the grant of an easement to the public to use their beach.

James and Marilyn Nollan, the prospective purchasers of a beach
front lot in California, sought a permit to tear down a bungalow on the
property and replace it with a larger house. The property lay between two
public beaches. The Nollans were granted a permit, subject to the
condition that they allow the public an easement to pass up and down their
beach. On appeal, the United States Supreme Court held that such a permit
condition is only valid if it substantially advances legitimate state interests.
Since there was no indication that the Nollans’ house plans interfered in
any way with the public’s ability to walk up and down the beach, there was
no “nexus” between any public interest that might be harmed by the
construction of the house and the permit condition. Lacking this
connection, the required easement was just as unconstitutional as it would
be if imposed outside the permit context. (The Court noted that protecting
views from the highway by limiting the size of the structure or banning
fences may have been lawful.)

Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 102
S. Ct. 3164 (1982).

The United States Supreme Court ruled that a statute that required
landlords to allow the installation of cable television on their property was
unconstitutional. The Court concluded that “a permanent physical
occupation authorized by government is a ‘taking’ without regard to the
public interest that it may serve.” The Court reasoned that an owner suffers
a special kind of injury when a “stranger” invades and occupies the
owner’s property, and that such an occupation is “qualitatively more
severe” than a regulation on the use of the property. The installation in
question required only a small amount of space to attach equipment and
wires on the roof and outside walls of the building.

Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 98 S. Ct.
2646 (1978).

The United States Supreme Court upheld the constitutionality of
a New York City historic preservation ordinance under which the city had
declared Grand Central Station a “landmark.” In response to Penn
Central’s takings claim, the United States Supreme Court noted that there
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was a valid public purpose to the city ordinance, and that Penn Central
could still make a reasonable return on its investment by retaining the
station as it was. Penn Central argued that the landmark ordinance would
deny it the value of its “preexisting air rights” to build above the terminal.
The Court found that it must consider the impact of the ordinance upon the
property as a whole, not just upon “air rights.” Further, under the
ordinance in question, these rights were transferable to other lots, so they
might not be lost.

Florida Rock Industries, Inc. v. United States, 18 F.3d 1560 (Fed. Cir.
1994) cert. denied, 513 U.S. 1109, 115 S. Ct. 898 (1995) (Florida Rock

V).

This is a Clean Water Act case. There have been several court
decisions, and the most recent one affirms the holding that in the absence
of a public nuisance, economic impact alone may be determinative of
whether a regulatory “taking” under the Fifth Amendment has occurred.
If the regulation categorically prohibits a/l economically beneficial use of
land, destroying its economic value for private ownership, and the use
prohibited is not a public nuisance, the court held that regulation has the
effect equivalent to permanent physical occupation, and there is, without
more, a compensable *“taking.”

In 1972, a mining company purchased 1,560 acres of wetlands
(formerly part of the Everglades, but now excluded by road, canal and
levee) for the purposes of mining limestone. In 1980, the company applied
to the U.S. Army Corps of Engineers for a “section 404" permit for the
dredging and filling involved in the mining operation. The Corps of
Engineers denied the application, primarily for the purpose of protecting
the wetlands. While several courts had previously held that the United
States had unconstitutionally taken the mining company’s property, and
required the government to compensate the company, the Federal Circuit
ruled that the evidence did not support a finding that the permit denial
prohibited all economically beneficial use of the land or destroyed its
value. On remand, the Court of Federal Claims held that permit denial
resulted in a compensable partial regulatory taking of property and that a
“partial taking” occurs when a regulation singles out a few property
owners to bear burdens, while benefits are spread widely across the
community. Florida Rock Industries, Inc. v. United States, 45 Fed.Cl. 21,
49 ERC 1292 (1999).
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Summaries of Significant Idaho *Takings” Cases

REGULATORY TAKINGS UPDATES

N. Idaho Bldg. Contractors Assoc. v. City of Hayden, 164 Idaho 530,
432 P.3d 976 (2018).

Plaintiff brought a claim alleging that a city’s sewer
connection/capitalization fee was an unlawful regulatory taking. The
Idaho Supreme Court held that the plaintiffs were not required to file a
notice of claim under 1daho Code §§ 50-219 and 6-906 to maintain a claim
against a city based upon the Takings Clause in the United States
Constitution. The Court also concluded that the plaintiff’s federal taking
claim was not barred by failing to file a written request for a regulatory
takings analysis under Idaho Code § 67-8003. The Court concluded that
when the plaintiff filed the complaint the Regulatory Takings Act only
applied to owners of real property.

The Court’s reasoning that Idaho Code § 67-8003 only applies to
real property is likely no longer applicable since the Idaho Legislature
passed Senate Bill No. 1325, amending 1daho Code § 67-8003 to change
the term “real property” to “private property.” 2016 Idaho Sess. Laws ch.
225, sec. 1, p. 620.

Hehr v. City of McCall, 155 Idaho 92, 305 P.3d 536 (2013).

The Idaho Supreme Court held that the developer’s claims for
inverse condemnation under state law were barred under Idaho Code
§§ 50-219 and 6-906 because the developer failed to file a notice of claim
with the city within the required 180 day period. The Court also held that
the developer’s federal takings claims were not ripe because the
contribution was made by voluntarily agreement, not as a final decision of
the city regarding the application of the ordinances to the property at issue.
Additionally the Court found that the developer failed to exhaust its
remedies because it did not request a regulatory takings analysis under
Idaho Code § 67-8003.

The Court’s reasoning that the federal takings claim was not ripe
is likely no longer applicable after the United States Supreme Court’s
decision in Knick v. Twp. of Scott, Penn., ___ U.S. __ , 139 8. Ct. 2162
(2019). Additionally, in 2016, the Idaho Legislature passed Senate Bill
No. 1325, amending Idaho Code § 67-8003 to specifically provide that a
private property owner is not required to submit a written request for a
regulatory takings analysis as a prerequisite to seeking other legal and
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equitable remedies including payment of just compensation. 2016 Idaho
Sess. Laws ch. 225, sec. 1, p. 620.

Alpine Vill. Co. v. City of McCall, 154 Idaho 930, 303 P.3d 617 (2013).

The Idaho Supreme Court held that the developers claims for
inverse condemnation under state law wcre barred under Idaho Code
§§ 50-219 and 6-906 because the developer failed to file a notice of claim
with the city within the required 180 day period. The Idaho Supreme Court
also upheld the dismissal of the developer’s federal claims for unlawful
taking concluding that the claims were not ripe because the city had made
no final decision as to the application of the ordinance to the development
and because the developer had not requested a regulatory takings analysis
under Idaho Code § 67-8003.

The Court’s reasoning that the federal takings claim was not ripe
is likely no longer applicable after the United States Supreme Court’s
decision in Knick v. Twp. Of Scott, Penn.,  US.  , 139 S, Ct. 2162
(2019). Additionally, in 2016, the Idaho Legislature passed Senate Bill
No. 1325, amending Idaho Code § 67-8003 to specifically provide that a
private property owner is not required to submit a written request for a
regulatory takings analysis as a prerequisite to seeking other legal and
equitable remedies including payment of just compensation. 2016 Idaho
Sess. Laws ch. 225, sec. 1, p. 620.

Buckskin Props., Inc v. Valley Cty., 154 Idaho 486, 300 P.3d 18 (2013).

The Idaho Supreme Court considered a regulatory takings
challenge brought by a developer challenging conditions contained in an
agreement between the county and the developer that the developer would
contribute capital to road impact mitigation for its proposed development.
The Idaho Supreme Court ruled that a governmental entity had authority
to enter into a voluntary agreement with a developer for the developer to
fund and construct capital improvements that will facilitate the developer’s
development plans.

The Court also concluded that there was no taking because the
capital contribution condition had been initially proposed by the developer
in its application and the developer did not object to the inclusion of the
condition by seeking judicial review of the county’s permitting decision
under the Local Land Use Planning Act or by requesting a regulatory
takings analysis.
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The Court’s reasoning that there was no takings claim because
the developer did not timely request a regulatory takings analysis is no
longer applicable. In 2016, the Idaho Legislature passed Senate Bill No.
1325, amending Idaho Code § 67-8003 to specifically provide that a
private property owner is not required to submit a written request for a
regulatory takings analysis as a prerequisite to seeking other legal and
equitable remedies including payment of just compensation. 2016 Idaho
Sess. Laws ch. 225, sec. 1, p. 620.

City of Coeur d’Alenc v. Simpson, 142 Idaho 839, 136 P.3d 310 (2006).

The Idaho Supreme Court ruled that regulatory taking claims
were ripe, even though the landowners had not sought a variance under the
ordinance. A regulatory takings claim accrues when the burden of the
ordinance on the landowners’ property is known, not upon the enactment
of an ordinance.

Generally, if an ordinance provides a procedure for a variance,
the landowner must seek the variance before filing a regulatory takings
claim. The Court explained that landowners’ failure to seek a variance
was not fatal here because the city did not have discretion under the
ordinances to grant a variance. The requirement for a variance was not
fata] because a variance in this situation could not have provided the
property owners with relief under the stated purposes of the city’s
ordinances.

The Court also considered the valuation of property when the
basis for regulatory takings claims is that an ordinance deprives the
property of all economically productive or beneficial uses, or aiternatively,
that the value of the property is diminished by city ordinances. The Court
explained that the task is to compare the value of the property taken with
the value that remains in the property. This process requires identifying
the property to be valued as realistically and fairly as possible in light of
the regulatory scheme and factual circumstances. In this case, the property
in question was divided during the course of the litigation, and the parcels
owned by separate entities. The lower court concluded that the transfer of
the property had no effect on valuation and dismissed the regulatory
takings claims. The Idaho Supreme Court reversed and remanded,
concluding that, based on the current record, it was improper for the district
court to disregard the separate ownership of the parcels for the purpose of
determining the property taken and the value of the property.
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Inama v. Boise County, 138 Idaho 324, 63 P.3d 450 (2003).

Boise County was not obligated to compensate the plaintiff for
the loss of his front end loader because the Idaho Disaster Preparedness
Act of 1975 created immunity for a subdivision of the state engaged in
disaster relief activities following a declaration of disaster emergency.
First, the Idaho Supreme Court rejects the plaintiff’s argument that the
scope of immunity granted by Idaho Code § 46-1017 is narrowed by Idaho
Code § 46-1012(3), which provides for compensation for property “only
if the property was commandeered or otherwise used in coping with a
disaster emergency and its use or destruction was ordered by the governor
or his representative.” The Court held that the statute was “clear and
unambiguous,” and since Idaho Code § 46-1017 does not specifically limit
the scope of immunity to damages compensable under Idaho Code § 46-
1012, Idaho Code § 46-1017 grants Boise County immunity from
damages. Second, the Court held that compensation is not allowed for
inverse condemnation under art. I, sec. 14 of the Idaho Constitution
because of the immunity granted under Idaho Code § 46-1017.

McCuskey v. Canvon County Comm’rs, 128 Idaho 213, 912 P.2d 100
(1996).

The Idaho Supreme Court held that when a regulation of private
property that amounts to a taking is later invalidated, the subsequent
invalidation converts the taking to a “temporary” taking. In such cases,
the government must pay the landowner for the value of the use of the land
during the period that the invalid regulation was in effect.

The Idaho Supreme Court also discussed the application of the
statute of limitations to takings and inverse condemnation actions. The
Court ruled that a taking occurs as of the time that the full extent of the
plaintiff’s loss of use and enjoyment of the property becomes apparent. As
a result, the Court ruled that the statute of limitations begins to run when
the plaintiff’s loss of use and enjoyment of the property first becomes
apparent, even if the full extent of damages cannot be assessed until a later
date.

Sprenger Grubb & Assoc. v. Hailey, 127 Idaho 576, 903 P.2d 741
(1995).

The Idaho Supreme Court held that the City of Hailey’s decision
to rezone a parcel of land from “Business” to “Limited Business” was not
a taking because some “residual value” remained in the property. The
rezone reduced the value of the plaintiff’s property from $3.3 million to
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$2.5 million. In addition, the Idaho Supreme Court held that the rezone
did not violate the “proportionality” standard set out in Dolan v. City of
Tigard, 512 U.S. 374, 114 S. Ct. 2309 (1994), because none of the
plaintiff’s property was dedicated to a public use.

Brown v. City of Twin Falls, 124 Idaho 39, 855 P.2d 876 (1993).

The Idaho Supreme Court held that the placement of road median
barriers by city and state, which restrained business traffic flow to a
shopping center, was exercise of police power and did not amount to
compensable taking, since landowners had no property right in the way
traffic flowed on streets abutting their property.

Havden Pines Water Co. v. Idaho Public Utilities Commission, 122
Idaho 356, 834 P.2d 873 (1992).

Without extensive discussion, the Idaho Supreme Court held that
an Idaho Public Utilities Commission order requiring a water company to
perform certain accounting functions (at an estimated cost of $15,000 per
year), without considering those costs in the rate proceeding, was an
unconstitutional “taking.”

Coeur d’Alene Garbage Service v. Coeur d’Alene, 114 Idaho 588, 759
P.2d 879 (1988).

The just compensation clause of the Idaho State Constitution art.
I, sec. 14, requires compensation be paid by a city, where that city either
by annexation or by contract prevents a company from continuing service
to its customers. The Idaho Supreme Court held that a company has a
property interest protected by the Idaho Constitution in continuing to
conduct business. In this case, a garbage company already operating in
the city and providing garbage service to customers lost the right to
continue its business when the city entered into an exclusive garbage
collection contract with another company, permitting only that company
to operate within the annexed areas.

Ada County v. Henry, 105 Idaho 263, 668 P.2d 994 (1983).

The Idaho Supreme Court held that property owners had no
“takings” claim where the owners were aware of zoning restrictions before
they purchased the property, even though the zoning ordinance reduced
their property’s value.
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Nettleton v. Higginson, 98 Idaho 87, 558 P.2d 1048 (1977).

In times of shortage, a call on water that allows water right
holders with junior priority dates to use water while senior holders of
beneficial use water rights are not allowed to use water, is not a taking
protected by the just compensation clause of the Idaho Constitution.

Dawson Enterprises. Inc. v. Blaine County, 98 Idaho 506, 567 P.2d 1257
(1977).

A zoning ordinance that deprives an owner of the highest and best
use of his land is not, absent more, a “taking.” There are two methods for
finding a zoning ordinance unconstitutional. First, it may be shown that it
is not “substantially related to the public health, safety, or welfare.”
Second, it may be shown that the “zoning ordinance precludes the use of .
. . property for any reasonable purpose.”

State ex rel. Andrus v. Click, 97 Idaho 791, 554 P.2d 969 (1976).

The Idaho Supreme Court held that where statutory or regulatory
provisions are reasonably related to an enactment’s legitimate purpose,
provisions regulating property uses are within the legitimate police powers
of the state and are not a “taking” of private property without
compensation. In this case, the Court upheld the permit, bonding, and
restoration requirements of the Dredge and Placer Mining Protection Act.
It found that they were reasonably related to the enactment’s purpose in
protecting state lands and watercourses from pollution and destruction and
in preserving these resources for the enjoyment and benefit of all people.

Boise Redevelopment Agency v. Yick Kong Corporation, 94 Idaho 876,
499 P.2d 575 (1972).

The Idaho Supreme Court held that the Idaho Constitution grants
a power of eminent domain much broader than that granted in most other
state constitutions. According to the Idaho Supreme Court, even
completely private irrigation and mining businesses can use eminent
domain. It held that the state, both through the power of eminent domain
and the police powers, may protect the public from disease, crime, and
“blight and ugliness.”
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Unity Light & Power Ce. v. City of Burley, 92 Idaho 499, 445 P.2d 720
(1968).

Once a supplier of a service law{fully enters into an area to provide
that service, annexation by a city does not authorize an ouster of that
supplier from that area without condemnation.

Johnston v. Boise City, 87 Idaho 44, 390 P.2d 291 (1964).

Where government exercises its authority under its police powers
and the exercise is reasonable and not arbitrary, a harmful effect to private
property resulting from that exercise alone is insufficient to justify an
action for damages. The court must weigh the relative interests of the
public and that of the individual to arrive at a just balance in order that
government will not be unduly restricted in the proper exercise of its
functions for the public good, while at the same time giving due effect to
the policy of the eminent domain clause of ensuring the individual against
an unreasonable loss occasioned by the exercise of governmental power.

Roark v. Citv of Caldwell, 87 Idaho 557, 394 P.2d 641 (1964).

The Idaho Supreme Court held that certain height restrictions,
which limited use of private land adjacent to an airport to agricultural uses
or to single family dwelling units, was an unconstitutional “taking™ if no
compensation was provided. The Court held that a landowner’s property
right in the reasonable airspace above his land cannot be taken for public
use without reasonable compensation.

Mabe v. State, 83 Idaho 222, 360 P.2d 799 (1961).

The Idaho Supreme Court held that destroying or impairing a
property owner’s right to business access to his or her property constitutes
a “taking” of property whether accompanied by actual occupation of or
confiscation of the property.

Anderson v. Cummings, 81 Idaho 327,340 P.2d 1111 (1959).

The Idaho Supreme Court recognized individual water rights are
real property rights protected from “taking” without compensation.

Hughes v. State, 80 Idaho 286, 328 P.2d 397 (1958).

The Idaho Supreme Court held that private property of all
classifications is protected under the Idaho Constitution just compensation
clause,
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Robison v. Hotel & Restaurant Emplovees Local #782, 35 Idaho 418,
207 P. 132 (1922).

The Idaho Supreme Court held that the right to conduct a business
is a property interest protected under the Idaho Constitution just
compensation clause.

A-16



Idaho Regulatory Takings Act Guidelines
APPENDIX B: REQUEST FOR REGULATORY TAKING
ANALYSIS

Recommended Form for:
REQUEST FOR TAKING ANALYSIS

Name:

Address:
City: Zip Code:

County:

1. Background Information

This form satisfies the written request requirement for a regulatory
taking analysis from a state agency or local governmental entity pursuant
to Idaho Code § 67-8003(2). The owner of the property subject to the
government action must file this with the clerk or secretary of the agency
whose act is questioned within twenty-eight (28) days of the final
decision concerning the matter at issue. A regulatory taking analysis is
considered public information. Such an analysis is to be performed in
accordance with the checklist established by the Attorney General of the
State of ldaho pursuant to Idaho Code § 67-8003(1). See page 8 of the
Idaho Regulatory Takings Act Guidelines for a description of the
checklist.

2. Description of Property
a. Location of Property:

b. Legal Description of Property:

3. Description of Act in Question
a. Date Property was Affected:

b. Description of How Property was Affected:

c. Regulation or Act in Question:

d. Are You the Only Affected Property Owner? U Yes U No
e. State Agency or Local Governmental Entity Affecting Property:

f. Address of Agency or Local Governmental Entity:
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State of Idaho
Office of the Attorney General
Regulatory Takings Checklist

1 Does the Regulation or Action Result in Either a
Permanent or Temporary Physical Occupation of
Private Property?

2 (a) Does the Regulation or Action Require a
Property Owner to Either Dedicate a Portion of
Property or to Grant an Easement?

(b) If Yes, is There a “Nexus and Rough
Proportionality” Between the Property that the
Government Demands and the Impacts of the
Property Use Being Regulated?

3 Does the Regulation or Action Require the Owner
to Expend Funds to Address Items That Lack a
“Rough Proportionality” to the Social Costs of the
Proposed Use of Property?

4 Does the Regulation Deprive the Owner of All
Economically Viable Uses of the Property?

5 Does the Regulation Have a Significant Impact on
the Landowner's Economic Interest?

6 Does the Regulation Deny a Fundamental Attribute
of Ownership?

Yes

No

Remember: Although a question may be answered affirmatively, it does not
mean that there has been a “taking.” Rather, it means there could be a
constitutional issue and that proposed action should be carefully reviewed

with legal counsel.

This checklist should be included with a requested analysis

pursuant to Idaho Code § 67-8003(2).
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