Valley County Planning and Zoning

Phone: 208-382-7115
Fax: 208-382-7119
Email: cherrick@co.valley.id.us

PO Box 1350 ¢ 219 North Main Street
Cascade, [D 83611-1350

STAFF REPORT: C.U.P. 23-01 Sands 55 Subdivision — Final Plat
HEARING DATE: December 14, 2023
TO: Planning and Zoning Commission
STAFF: Cynda Herrick, AICP, CFM
Pianning and Zoning Director
APPLICANT/ Lake Fork 55 LLC

PROPERTY OWNER: c/o Ryan Montoya
4688 N Arrow Villa Way, Boise, ID 83703

REPRESENTATIVE: Jim Fronk
PO Box 576, McCall, ID 83638

ENGINEER Crestline Engineers

PO Box 2330, McCall, ID 83638
SURVEYOR: Dan Dunn, Dunn Land Surveys

25 Coyote Trail, Cascade, ID 83611
LOCATION: 13875, 13877, and 13883 Highway 55

Parcel RP17N0O3E033995 iocated in the W %2 Sec. 03, T.17N, R.3E,
Boise Meridian, Valley County, Idaho

SIZE: Approximately 10 acres
REQUEST: Final Plat Approval of a Mixed-Use Subdivision
EXISTING LAND USE: Bare Land

Lake Fork 55 LLC is requesting final plat approval. The Commission will review the final plat to
determine conformance with the preliminary plat, approved densities, and conditional use permit.

The approval of the conditional use permit and preliminary plat for 4-lot, mixed-use subdivision
that includes commercial use, light- industrial use, and multiple-residences (apartments) was
effective March 9, 2023. There are two access points from State Highway 55. Individual wells and
individual septic systems are proposed.

The plat includes easements for Lake Irrigation District, Idaho Power, and access to adjacent
properties. A shared driveway maintenance document is needed for recording. The fire
storage water tank location is on the plat.

Draft CCRs and a Wildland Urban Interface Fire Protection Plan have been submitted.
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Approval was for:

Commercial Use Residential Use
3.27 15,000-sgft metal building - currently
Lot 1 acres under contract for sale to a water sport w?tr?pz:tangtgn
company to house, winterize, and 1gst ﬂo%r
maintain customer’s watercraft
301 Commercial or Light Industrial Use Residential Use
Lot 2 acres o 4 Apartments with
15,000-sqft building — see 2/28/23 letter garages on 1% floor
Commercial or Light Industrial Use
Lot 3 3.1 N
acres 17,200-sqft building +
4, 800-sqft three-sided shed
Lot 4 0.87 Shared Access Lot Only
acres No Building Proposed

Building permits were allowed after approval of the preliminary piat but final occupancy will not
be approved until after the final plat was recorded (COA # 15)

FINDINGS:

1. The final plat packet was submitted on November 14, 2023.

2. Legal notice was posted in the Star News on November 22, 2023, and November 30, 2023.
The proposed final plat was posted on the Valley County website on November 15, 2023.
This is not a public hearing.

3. Agency comment received since March 9, 2023:

Paul Ashton, Valley County Engineer, recommended approval of the Grading and Drainage
Plans and Stormwater Volume Calculations. (July 5, 2023)

Garrett de Jong, McCall Fire Chief, replied with requirements for water storage tank, sprinkiers,
and fire extinguishers. (July 14, 2023)

Correspondence between James Fronk, Marve Griffith, and Cynda Herrick regarding wetland
jurisdictional determination. (April 3, 2023, July 14, 2023, and July 19, 2023)

Kathy Riffie, Valley County Cartography Department, listed minor errors. (November 29, 2023)

STAFF QUESTIONS / COMMENTS / RECOMMENDATION:

1. An updated letter is needed from U.S. Army Corps of Engineers (COA #6.)

2. Has the Lake Irrigation District reviewed this final plat? Have water right usage been
determined and approved by the District? Note 13 addresses irrigation and the Lake
Irrigation District — we will need a letter from the Lake Irrigation District confirming the
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Responses

Preliminary Plat

Applicant’s Submittal Checklist and Proposed Final Plat Received November 14, 2023
Applicant's Comments, Submittal Checklist Proposed Use List for Lot 2, Proposed
Declaration of Utilities, and Draft CCRs Received December 5, 2023

Applicant's Comments Received December 6, 2023

Wildfire Urban Interface Fire Protection Plan — Short Form

END OF STAFF REPORT
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CONDITIONAL USE PERMIT
NO. 23-01
Sands 55 Subdivision

Issued to: Lake Fork 55 LLC

c/o Ryan Montoya
4688 N Arrow Villa Way
Boise ID 83638

Property Location: The site is 10.3 acres identified as RP17N03E033995 in the W1/2

Section 03, T. 17N, R 3E, Boise Meridian, Valley County, Idaho.

There have been no appeals of the Valley County Planning and Zoning Commission’s decision
of March 9, 2023. The Commission's decision stands, and you are hereby issued Conditional
Use Permit No. 23-01 with Conditions for establishing commercial and residential uses in a
subdivision as described in the application, staff report, and minutes.

The effective date of this permit is March 21, 2023.

Conditions of Approval:

1.

The application, the staff report, and the provisions of the Land Use and Development
Ordinance are all made a part of this permit as if written in full herein. Any violation of
any portion of the permit will be subject to enforcement and penalties in accordance with
Title 9-2-5; and, may include revocation or suspension of the conditional use permit.

Any change in the nature or scope of land use activities shall require an additional
Conditional Use Permit.

The issuance of this permit and these conditions will not relieve the applicant from
complying with applicable County, State, or Federal laws or regulations or be construed as
permission to operate in violation of any statute or regulations. Violation of these laws,
regulations or rules may be grounds for revocation of the Conditional Use Permit or grounds
for suspension of the Conditional Use Permit.

4. The final plat shall be recorded within two years, or this permit will be null and void.

o

© © N o

Must have an approved storm water management plan and site grading plan approved by
the Valley County Engineer prior to any work being done on-site.

Need updated letter from U.S. Corps of Engineers.

Must bury conduit for fiber optics with utilities.

A Declaration of Installation of Utilities shall be recorded and noted on the face of the plat.
A letter of approval is required from McCall Fire District prior to recording the final plat.

Conditional Use Permit
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McCALL FIRE DISTRICT FIRE & EMS

July 14,2023

James Fronk Consulting, LLC.
jamesfronkconsulting(@gmail.com
208-634-8093

Re: Lake Fork Industrial — Fire Suppression
Dear Mr. Fronk,

Thank you for the invitation to meet mth your des:tgn team. To recap, in lieu of meeting the fire flow
requirements in Appendix B of the 2018IFC (International Fire Code), a 30,000-gallon water storage
tank for fire protection shall be installed in accordance with NFPA 22, inspected, and made operable
prior to building construction (501.4, IFC2018). The buildings that are mixed-use and/ or meet a
sprinkler requirement based on square footage or use, are required to have a monitored automatic fire
sprinkler system installed in accmdance with Section 903 of the 2018IFC that can run for thirty
minutes. The sprinkler system s 30-minute water duration need to be separate from the 30,000 gallons
of Water A KNOX box is required on each building (506.1, 2018IFC). Fire extmgmshers with a
minimum rating of 2-A shall be located within 75 feet of travel distance throughout the business
portion of the building, and 1-A fire extmgulshers shall be installed in each dwelling unit (906,
2018IFC).

All spnnkler plans need to be submitted to the Idaho State Fire Marshal’s Office for plan review:
sfm.planreview(@doi.idaho.gov

Sincerely,

="

Garrett de Jong
Fire Chief

201 Deinhard Lane ¢ P.0O.Box 1597 e McCall, Idaho 83638 ¢ (208) 634-7070 e Fax: 634-5360
www.mccallfire.com




Sent: ednesday, July 19, :

To: ‘Ryan Montoya'
Subject: FW: Sands 55 Subdivision - Wetland Jurisdictional Determination -~ FW: NWW No. 062100020

From: Cynda Herrick <cherrick@co.valley.id.us>

Sent: Wednesday, July 19, 2023 4:31 PM

To: I

cc: 'Ryan Montoya' || R o1 Hunter <lhunter@co.valley.id.us>

Subject: Re: Sands 55 Subdivision - Wetland Jurisdictional Determination - FW: NWW No. 062100020

Hello Jim,

This email from the Army Corps of Engineers will suffice to meet condition of approval #6 for site grading
purposes. The original letter stated they were not jurisdictional wetlands.

| spoke with Marve and he stated the official letter is forthcoming in September.

Cynda Herrick, AICP, CFM
Valley County

Planning and Zoning Director
Floodplain Coordinator

PO Box 1350

Cascade, {D 83611
(208)382-7116

“Live simply, love generously, care deeply, speak kindly, and leave the rest...."”

CEDIVICS S ranspnend arhecotyiiable Yhesooan

From: .
Sent: Friday, July 14, 2023 9:30 AM

To: Cynda Herrick <cherrick@co.valley.id.us>

Cc: 'Ryan Montoya' I
Subject: Sands 55 Subdivision - Wetland Jurisdictional Determination - FW: NWW No. 062100020

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Cynda,

Please see the email correspondence below from the ACOE concerning the Sands 55 Subdivision pervious 2005
authorized Wetland Jurisdictional Determination (File attached above).

With the Valley County approved grading and drainage plans and this correspondence from the ACOE can the Client
commence site work on the Sands 55 Subdivision?



Thank you,

Jim
lames Fronk Consulting, LLC.

From: Griffith, Christen CIV USARMY CENWW (USA) _

Sent: Thursday, July 13, 2023 10:13 AM
To:

Subject: RE: [Non-DoD Source] NWW No. 062100020 - Expired 2005 JD
Jim

Thank you for coordinating with the Corps regarding the expiration of the previously Approved Jurisdictional
Determination. We have reviewed this request and current information available to our office, and believe that the
extent and conditions of aquatic resources within the subject property have not changed since our original
determination, however at this time the Corps is unable to complete Approved Jurisdictional Determinations.

In light of the recent U.S. Supreme Court’s Decision the agencies are developing a rule to publish in the Federal Register,
intended to be completed by September 1, 2023. Official Statement in the link below.

https://www.usace.army.mil/Media/Announcements/Article/3440421/27-june-2023-update-supreme-court-ruling-in-
sackett-v-environmental-protection/

My apologies, and please let me know if there are additional questions.

Marve

Christen Marve Griffith

US Army Corps of Engineers
Boise Regulatory Office

720 E. Park Blvd, Suite 245
Boise Idaho, 83712

From: [

Sent: Monday, April 3, 2023 11:36 AM
To: Griffith, Christen CIV USARMY CENWW (USA)
Subject: [Non-DoD Source] NWW No. 062100020 - Expired 2005 JD

Marve,

As we briefly discussed during our Teleconference call on 3/22/2023. The attached approved jurisdictional
determination in 2005 has expired. The proposed Lake Fork Development Project in 2005 did not occur. The current
Owner — (Lake Fork 55, LLC. Address: 4688 N. Arrow Villa Way, Boise ID. 83703) has obtained the property and is
currently going through the CUP process with Valley County idaho. The project is similar in nature to that of the project
in 2005 (commercial land use).

Can you please review to see if the Wetland Jurisdictional Determination can be renewed or reissued.
2



DEPARTMENT OF THE ARMY
WALLA WALLA DISTRICT, CORPS OF ENGINEERS
201 NORTH TIRD AVENUE
REPLY TO WALLA WALLA, WASHINGTON 99362

ATTENTION OF
December 13, 2005

Regulatory Division

SUBJECT: NWW No. 062100020 ‘?@[Fﬂ“”[ﬂ

DEC 1 52005
ULl U 1o

----------------------- o

Mr. Mike Voris
Highway 55 LLC

PO Box 432
Donnelly, Idaho 83615

Dear Mr. Voris:

Enclosed is a copy of our approved jurisdictional determination indicating the site of your
proposed Lake Fork Development project. This is located near Lake Fork in Valley County,
Idaho and contains waters of the United States regulated under Section 404 of the Clean Water
Act. We reviewed your September 27, 2005 wetland delineation map entitled Lake Fork
Property, prepared by Mr. James Fronk and have determined the map accurately delineates the
extent of waters of the United States, including wetlands for your project. A copy of the
approved map is enclosed. The map shows the unnamed irrigation lateral is a waters of the
United States. However, the wetland swale that extends across your project area is not a water of
the United States and is not subject to jurisdiction under Section 404 of the Clean Water Act.
Therefore, a Department of the Army permit is not required to conduct work in this wetland
swale.

This jurisdictional determination is valid for a period of 5 years from the date of this letter
unless new information warrants revision of the determination before the expiration date or the
District Engineer has identified, after public notice and comment, that specific geographic areas
with rapidly changing environmental conditions merit reverification on a more frequent basis.

We are enclosing an appeals form that explains the options you have if you do not agree
with this approved jurisdictional determination. If you decide to appeal this determination, you
need to send the form to the Division Engineer, Northwestern Division, so he receives it within
60 days of this letter. If you have new information you want us to consider, you may send it to
the Regulatory Division, Walla Walla District, at the letterhead address before you file the
appeal.

Section 404 of the Clean Water Act (33 U.S.C. 1344) requires a Department of the Army
permit be obtained for the discharge of dredged or fill material into waters of the United States,
including wetlands. This includes excavation activities which result in the discharge of dredged
material and destroy or degrade waters of the United States. If your proposed project will



involve discharging dredged or fill material into Mud Creek or adjacent wetlands, you will need
to obtain a Department of the Army permit before you start work.

If you have any questions; please contact Mr. Gregory J. Martinez of our Boise
Regulatory Office at 208-345-2154. A copy of this letter is being sent to Mr. James G. Fronk,
PO Box 70, McCall, Idaho 83638; Mr. John Olson, Environmental Protection Agency, Idaho
Operations Office, 1435 North Orchard Street, Boise, Idaho 83706; and Ms. Cynda Herrick, Valley
County Planning and Zoning, PO Box 1350, Cascade, Idaho 83611.

Sincerely,

é’w/fw/ C. @(/n/d-,ez

7% A. Bradley Daly
Chief, Regulatory Division

Enclosures



P.O. Box 1350 « 219 N. Main Street
Cascade, Idaho 83611-1350
Phone (208) 382-7126 « Fax (208) 382-7187
SUE LEEPER

Assessor

sleeper@co.valley.id.us

Department of Motor Vehicles
Phone (208) 382-7141 » Fax (208) 382-7187

DEEDEE GOSSI
Chief Deputy Assessor
kgossi@co.valley.id.us

November 29, 2023
Cynda Herrick
Valley Co. P&Z Administrator
Valley County Courthouse
Cascade, Idaho 83611

RE: Final Plat Review “Sands 55 Subdivision”
Dear Cynda,

This letter is in response to your request for our office to review the final plat of the above referenced
subdivision.

I have run a traverse of the subdivision boundary from the legal description provided on the Certificate of
Owner. Enclosed you will find a copy. This 2024 proposed plat is currently referenced on the Assessment
Roll as AMENDED TAX NO. 120-A AND 120-B; TAX #180 ALL IN SW NW AND NWSE LESS
HIGHWAY R-O-W S3 T17N R3E. The parcel number(s) and ownership are as follows:

RP 17N0O3E033995 — Lake Fork 55 LLC
I have enclosed a copy of the GIS plat with this proposed subdivision plat highlighted.
Dan, would you please note the following minor items:

® A slash is missing from the title blocks - “In a portion of the SW1/4 of the NW14...”

e There is a typo in the 4th call from the True Point of Beginning on the Certificate of Owner. Plat face
shows N13°49°10"W.

e There appears to be a grammatical error in the Certificate of Owner. It is located in the paragraph
above the signature line for Ryan Montoya, Manager, Lake Fork 55, LLC. “...hereby reserved for the
used specifically depicted...

e On Sheet 1 in Note 6. “Device” is spelled incorrectly.

Please feel free to contact our office with any further questions or inquiries. Thank you for allowing us the
opportunity to review this plat.

Sincerely,

Kathy Riffie
Cadastral Specialist Technician 11
Valley County Cartography Department

Enclosure
Cc: Dan Dunn, Dunn Land Surveys Inc; Chip Bowers, Valley County Surveyor






TWP. 17N RO3E SECTION 03

J\Traverse PC\traverse 2013\17m\3E\SEC03.TRV

T17N R3E S3

Sands 55 Subdivision Boundary

447415.5212

Point Type
464
465
466
467
468
469
470
471
472
473
474
475
464’

SqFt
Grid Bearing

589°50'59"E
N13°49'10"W
N76°05'38"E
N13°49'10"W
N65°43'39"E
S$13°49'10"E
N89°14'46"W
S$13°49'10"E
N76°10'53"E
S$13°49'10"E
N89°50'69"W
NO°09'01"E

10.2712 Acres

Grid Dist Radius Arc Length Deita

326.79
378.82
7.00
149.49
71.18
164.13
7.23
897.28
7.00
339.37
608.57
813.78

Tuesday, November 28, 2023

kriffie

TPC Desktop
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Northing

1156346.896
1156346.039
1156713.894
1156715.576
1156860.739
1156889.999
1156730.620
1156730.715
1155859.409
1155861.081
1155531.5634
1155533.130
1156346.908

Easting

2536845.836
2537172.625
2537082.139
2537088.933
2537053.226
2537118.114
2537157.318
2537150.089
2537364.416
2537371.213
2537452.276
2536843.708
2536845.843

11/28/23 03:32PM


















CUP 23-01 Sands 55 - US Army Corps of Engineers & Lake Fork
Irrigation District.

Ryan Montoya _

Tue 12/5/2023 7:00 PM
To:Lori Hunter <lhunter@co.valley.id.us>

Cc:Cynda Herrick <cherrick@co.valley.id.us> || | GcNNNEEEEEEEEEEE

4 attachments (171 KB)
CUP 23-01 Sands 55 - Lot 2 Uses 12052023.docx; Declaration of Installation of Utilities for the Sands 55
Subdivision _Clean.doc; Checklist for CUP xlsx; Master Declaration - Lake Fork Industrial Park Subdivision
(GP 11.30.23)_16573414_8.docx;

Hi Lori and Cynda,
Attached are the following:
e The proposed use list for the CUP, Lot 2.
e The declaration for the utilities that will be recorded with the final plat recording.
+ Master declaration for the subdivision.
e Spreadsheet that outlines the other conditions.
I am working with Lake Fork irrigation on approval of the water rights.

Please advise if you would like to have a call to discuss what else is needed for next week’s
meeting.

Thanks,

Ryan












within the Subdivision may be subject to installation of fire sprinklers. All sprinkler
system plans shall be submitted to McCall Fire District and the Idaho State Fire
Marshal for review and approval prior to installation. Timing of the completion of the
installation to the point of use will be the responsibility of the owner of each Lot.

6. Responsibility for Installation: Responsibility for the costs of the placement and
installation of the aforesaid utilities is specified above. VALLEY COUNTY HAS
NO RESPONSIBILITY OF THE DESIGN, CONSTRUCTION, INSTALLATION,
MAINTENANCE, REPAIR, REPLACEMENT, OR OPERATION OF ANY OF
THE AFORESAID UTILITIES.

IN WITNESS WHEREOF, Declarant has executed this Declaration the day and year
first above written.

Lake Fork 55 LLC,
an Idaho limited liability company

By:

Ryan Montoya, its Manager

STATE OF IDAHO, )

) ss.
County of )
On this __ day of , 202, before me, ,a

Notary Public in and for said State, personally appeared Ryan Montoya, known or identified to
me to be the Manager of Lake Fork 55 LLC, and acknowledged to me he executed the same on
behalf of Lake Fork 55 LLC.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing at:
My Commission Expires

OWNER’S DECLARATION OF INSTALLATION OF UTILITIES COVENANT- 2
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ARTICLE 1
DEFINITIONS

1.1 Approved Plans. The term “Approved Plans” means the Submittal Plans approved or
conditionally approved (or deemed approved) by the Approving Owners for the Improvements to be
constructed on a Lot, as provided in Article 3 below.

1.2 Additional Property. The term “Additional Property” means property located adjacent
to or in the vicinity of the Project which may be annexed into the Project by Declarant from time to time
by recordation of a Supplemental Declaration.

1.3 Approving Owners. The term “Approving Owners” means (i) Declarant until the
Declarant Termination Date, and (ii) after the Declarant Termination Date, by mutual agreement of Owners
owning more than fifty percent (50%) of the Lots; provided, however, the Owner of Lot 4 in Block 1 of the
Phase 1 Property (solely in its capacity as Owner of such Lot) shall be excluded from such calculation
owing to the fact that Lot 4 in Block 1 of the Phase 1 Property is not is not a buildable Lot.

1.4 Building. The term “Building” means any permanently enclosed structure placed,
constructed or located on a Lot.

1.5 Building Area. The term “Building Area” means the area within a Lot where Building(s)
may be located as identified on the Site Plan or on a Supplemental Declaration, as applicable. If the Site
Plan or applicable Supplemental Declaration does not designate a “Building Area” on a particular Lot, then
the Building Area for such Lot shall be that portion of the Lot not located within Common Area, Utility
Lines, easements or setbacks identified on the Site Plan, the applicable Supplemental Declaration, as
otherwise required this Declaration, or as required by Governmental Requirements.

1.6 Claims. The term “Claims” means all causes of action, claims, liabilities, losses, damages,
costs and expenses (including reasonable attorneys’ fees and court costs).

1.7 Common Area. The term “Common Area” means (i) the area identified as Common Area
on Exhibit C attached hereto and incorporated herein (the “Common Area Exhibit”), together with all
Improvements thereon; (ii) any real property designated as Common Area by Declarant on any Plat together
with all Improvements thereon; and (iii) any real property designated as Common Area in any Supplemental
Declaration together with all Improvements thereon.

1.8 Common Area Expenses. The term “Common Area Expenses” means all reasonable
costs and expenses of every nature and kind as may actually be paid or incurred by Operator to operate,
maintain, repair and replace the Common Area.

1.9 Constant Dollars. The term “Constant Dollars” means the value of the U.S. dollar to
which such phrase refers, as adjusted from time to time. An adjustment shall occur on the 1st day of June
of the sixth (6th) full calendar year following the date of recordation of this Declaration, and thereafter at
five (5) year intervals. Constant Dollars shall be determined by multiplying the dollar amount to be adjusted
by a fraction, the numerator of which is the Current Index Number and the denominator of which is the
Base Index Number. The “Base Index Number” shall be the level of the Index for the year this Declaration
commences; the “Current Index Number” shall be the level of the Index for the year preceding the
adjustment year; the “Index” shall be the Consumer Price Index for All Urban Consumers, published by
the Bureau of Labor Statistics of the United States Department of Labor for U.S. City Average, All Items
(1982-84=100), or any successor index thereto as hereinafter provided. If publication of the Index is
discontinued, or if the basis of calculating the Index is materially changed, then the Approving Owners
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1.18 Lot. The term “Lot” means any lot depicted on a Plat, together with all Improvements
thereon; providing, however, for voting, approval, consent, and Assessment purposes herein, the term Lot
does not include Lot 4 in Block 1 of the Phase 1 Plat owing to the fact that it is a non-buildable Lot.

1.19  Mortgage. The term “Mortgage” means any mortgage or deed of trust encumbering a Lot.

1.20 Mortgagee. The term “Mortgagee” means a mortgagee under a mortgage, a grantee under
a deed to secure debt, or a trustee or beneficiary under a deed of trust constituting a lien on any Lot.

1.21  Occupant. The term “Occupant” means any Owner or Person from time to time entitled
to the use and occupancy of any portion of a Building in the Project under an ownership right or any lease,
sublease, assignment, license, concession or similar occupancy agreement.

1.22  Operator. The term “Operator” initially means Declarant. The Operator may be replaced
as provided in Article 5 of this Declaration.

1.23  Outdoor Seating Areas. The term “Outdoor Seating Areas” means areas located directly
adjacent to or in close proximity to a Building which are used, from time to time, for outdoor seating by the
Occupant of such Building in accordance with the terms of this Declaration.

1.24  Owner. The term “Owner” means the record holder of fee simple title to a Lot (or any
portion thereof), its heirs, personal representatives, successors and assigns, and includes Declarant at all
times during which Declarant owns a Lot or a portion thereof. If a Lot is owned by multiple parties
(“Multiple Owners”), the Multiple Owners shall designate in writing one of the Multiple Owners
(“Designated Owner”) with the sole right to act for and bind all of the Multiple Owners of such Lot, and
the other Owners may rely on any consent, approval or decision made by the Designated Owner on behalf
of the Multiple Owners.

1.25  Permittees. The term “Permittees” means the Operator, Owners and Occupants and their
respective officers, directors, members, managers, partners, employees, agents, contractors, customers,
visitors, invitees, licensees and concessionaires, provided, however, that persons engaged in civic, public
or political activities within Project shall not be considered Permittees.

1.26  Person or Persons. The term “Person” or “Persons” means and includes individuals,
partnerships, firms, associations, joint ventures, corporations, or any other form of business entity.

1.27  Plat. The term “Plat” means any subdivision plat covering all or any portion of the Project,
as recorded in the Valley County Recorder’s Office, as the same may be amended from time to time,
including, without limitation, the Phase 1 Plat.

1.1 Project. The term “Project” means the Phase 1 Property, together with any Additional
Property made subject to this Declaration via a Supplemental Declaration in accordance with Article 10.

1.2 Project Design Standards. The term “Project Design Standards” means the Design
Standards for the Project as may be determined by the Declarant in its sole discretion from time to time.
Nothing contained in this Declaration shall obligate Declarant to promulgate any Project Design Standards.

1.3 Project Documents. The term “Project Documents” means this Declaration, any
Supplemental Declaration(s), each Plat, the Project Design Standards, and Signage Criteria, all as may be
amended or supplemented from time to time.
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1.13  Water Rights. The term “Water Rights” means any and all water and water rights,
including, but not limited to, groundwater and groundwater rights, surface water and surface water rights,
ditch and ditch rights, and storage and storage rights appurtenant to the Project. The Approving Owners
shall have the power to acquire, provide and/or pay for Water Rights and manage the same for the benefit
of the Project, and any costs related to such Water Rights shall be included in the Common Area Expenses.
Declarant owns and/or controls any and all Water Rights which are appurtenant to the Project and which
may be utilized in connection with the Irrigation Facilities as part of the Utility Lines. Declarant hereby
reserves unto itself any and all such Water Rights. Upon conveyance of a Lot, Declarant hereby reserves to
itself all of Declarant’s right title and interest in and to any and all Water Rights appurtenant to the Project
and accordingly, no Owner(s) shall have any right title, or interest in any of the Water Rights unless and
until Declarant expressly conveys any portion of its Water Rights as determined in its sole discretion.

ARTICLE 2
EASEMENTS

2.1 Easements. Declarant hereby reserves unto Declarant and also grants to the Owners, for
the reciprocal benefit of the Owners of each of the Lots, and the use of the Permittees of such Owner, the
following easements into, over, and across the Project, subject to any rights and restrictions set forth in this
Declaration:

2.1.1 Ingress and Egress. Non-exclusive permanent easements over and across those
portions of the Common Area which are from time to time improved as driveways, drive aisles, roadways,
curb cuts, access ways, walkways, sidewalks, or similar vehicular or pedestrian access ways for vehicular
and/or pedestrian ingress and egress (but not parking) to and from each Lot and to and from the public
streets abutting the Project (“Traffic Areas”).

2.1.2  Utilities. Non-exclusive permanent easements into, over, under and across the
Common Area for the installation, construction, maintenance, operation, repair and replacement of Utility
Lines. The exact location or re-location of any Utility Lines shall be subject to the approval of the
Approving Owners and the Owner of the burdened Lot. The Owner performing such installation,
construction, maintenance, operation, repair or replacement of a Utility Line (“Utility Line Work”) located
on the Lot of another Owner shall, at its sole cost and expense, (i) make adequate provision for the safety
and convenience of all persons using the surface of such area; (ii) replace or restore the areas and facilities
to the conditions in which they were in prior to the performance of the Utility Line Work, (iii) bear all costs,
fees and expenses incurred as a result of such Utility Line Work; (iv) at least thirty (30) days prior to
performing such Utility Line Work provide the Owner affected by such Utility line Work and the Operator
with a written statement describing the need for such Utility Line Work, identify the proposed location of
the Utility Line Work, the nature of the Utility Line Work to be performed (including backup materials
such as design and materials), evidence that the materials and design standards are equal to or exceed those
originally used, and the anticipated commencement and completion dates for the Utility Line Work; (v)
provide written evidence of the insurance coverage required by Article 7 of this Declaration, and (vi) use
commercially reasonable efforts to minimize disruption of normal business operations and access to the
Project.

2.1.3 Drainage. Non-exclusive permanent easements for the discharge of surface storm
water drainage and/or runoff from the grantee’s Lot over, upon and across the Common Area of the an
adjoining Lot, upon the following conditions and terms: (i) the grades and surface water drainage/retention
system for the Project shall remain in strict conformance with the Approved Plans for the grantee’s Lot,
and (ii) no Owner shall alter or permit to be altered the surface of the Common Area or the
drainage/retention system constructed on its Lot if such alteration is not in conformance with the Approved
Plans or would materially increase the flow of surface water onto the adjacent Lot either in the aggregate
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2.6 No Charge for Use. There shall be no charge for the use of the easements granted herein.

2.7 Prohibition Against Granting Easements. No Owner shall grant an easement or
easements of the type set forth in this Article 2 for the benefit of any other Person or property which is not
located within the Project without the prior written consent of the Approving Owners; provided, however,
that the foregoing shall not prohibit (a) the Declarant from granting easements for ingress, egress and
utilities over the Project (or portions thereof) for the use or benefit of the Project or property located adjacent
to the Project, or (b) the Declarant from granting such other easements on, over or under the Project as may
be reasonably necessary to serve the interests and convenience of the Owners and/or the development of
the Project, or (c) an Owner from the granting or dedicating of easements for Utility Lines to Governmental
Authorities or to public utilities, subject to the terms of Section 2.1.2, or (d) the use of any easements
existing on the date of recordation of this Declaration, or (e) the granting of additional easements over any
Additional Property pursuant to a Supplemental Declaration.

2.8 Underground Utilities. All Utility Lines to be installed in any portion of the Project shall
be underground, unless otherwise approved by the Approving Owners except for: (i) ground mounted
electrical transformers and data/telecommunication pedestals, (ii) temporary utilities during periods of
construction, reconstruction or repair, (iii) those required to be above ground by the provider of such service
or Governmental Requirements; (iv) fire hydrants, detector check valves, and backflow prevention devices;
(v) utility meters on the sides of Buildings; (vi) propane tanks located in the rear (i.e. away from Highway
55) of Buildings or other areas approved by the Approving Owners; and (vii) sprinkler heads and other
utility facilities that are ordinarily located above-ground.

2.9 Duration. The easements granted under this Article 2 shall continue in effect for the term
of this Declaration and thereafter for so long as the Lot utilizing the easement area exists (including a
reasonable period to permit reconstruction or replacement of such improvement if the same shall be
destroyed, damaged or demolished).

ARTICLE 3
DEVELOPMENT RESTRICTIONS, ARCHITECTURAL AND SITE PLAN APPROVALS AND
CONSTRUCTION
31 Development Restrictions. No Improvements shall be built, constructed, erected, placed

or materially altered on any Lot unless and until the plans, specifications and site plan for the Improvements
thereon have been reviewed in advance and approved by the Approving Owners in accordance with the
provisions of this Article 3.

3.2 Maximum Square Footage of Buildings and Height Restrictions. No Buildings shall be
constructed on any Lot which (i)} exceeds the maximum height for such Building, to the extent such
maximum height is described, depicted or labeled on the Site Plan, (ii) is located outside of the Building
Area, or (iii) exceeds the maximum Floor Area for such Building, to the extent such maximum Floor Area
is described, depicted or labeled on the Site Plan. The height of any Building shall be measured
perpendicular from the finished floor elevation to the top of the roof structure, including any screening,
parapet, mechanical equipment or similar appurtenance located on the roof of such Building.
Notwithstanding the foregoing, the height restriction for any Building may be increased to accommodate
the standard or prototype architectural features of such Occupant (“Architectural Features™) provided
such Architectural Features are not more than five (5) feet above the permitted height of the Building and
the lineal distance on the Architectural Feature shall not exceed twenty percent (20%) of the total length of
any given elevation of the Building. All mechanical and rooftop equipment shall be set back from the front
of the Building and screened from view by the parapet so as not to be visible from Highway 55, assuming
a view height of six (6) feet above such centerline.

MASTER DECLARATION - 8
16573414_8






nearby streets; the relation of the floor elevations to flood elevations as defined by Governmental
Requirements; the advancement of the Project Objectives; and such other matters reasonably determined
by the Approving Owners to be necessary to maintain the Project in a manner consistent with the Project
Objectives (collectively, “Approval Standards”). The Approving Owners shall not arbitrarily or
unreasonably withhold its approval of the Submittal Plans if the Submittal Plans conform to the Approval
Standards. The Approving Owners may authorize variances from compliance with the requirements or
conditions of the Projective Objectives or Project Documents or any prior approval when, in the sole
discretion of the Approving Owners, circumstances such as topography, natural obstructions, aesthetics or
environmental considerations or undue hardship may so require. The Approving Owners shall have the
right to consider and grant a variance without notice to other Owners. If a variance is granted, no violation
of the Project Objectives or Project Documents or the prior approval thereunder shall be deemed to have
occurred with respect to the matter for which the variance was granted. The granting of such variance shall
not operate or waive any of the terms and provisions of Project Objectives or Project Documents except as
to the particular subject matter of the variance thereof and the specific Lot covered thereby.

3.7.1 Submission of Materials. To request approval from the Approving Owners for
the construction, alteration, modification, removal or demolition of any Improvements located on a Lot, the
Owner thereof shall submit a written request for approval accompanied by the following materials
(collectively, “Submittal Plans™) which shall be prepared in accordance with acceptable architectural
standards:

3.7.1.1 Site plan showing the location of all Improvements on the Lot,
including but not limited to Building Area, Service Facilities, Outdoor Seating Areas, Common Area
Improvements, parking areas, stacking areas, exterior lighting, driveways, access ways, sidewalks, fences
and walls, drainage, setbacks, curb cuts, and other pertinent information related to the Improvements.

3.7.1.2  Building plan which shall consist of (i) location of the Building, and
any applicable Outdoor Seating Areas, Patios, and Service Facilities within the Building Area, (ii) the Floor
Area and height of the Building (including any Architectural Features), (iii) elevation drawings of all sides
of the Building (including any Architectural Features, rooftop mechanical equipment, parapet or screening
from all sides of the Building), (iv) detailed exterior specifications which shall indicate, by sample if
required by the Approving Owners, all exterior colors, materials and finishes, including roof to be used,
and (v) location, design, size and screening related to any Outdoor Seating Areas, Service Facilities and
Communication Equipment.

3.7.13 Landscape plan which shall consist of plans showing (i) the location,
type and size of trees, plants, ground cover and shrubs, (ii) the location and type of any berming, mounding,
grading drainage, and (iii) the location and nature of the irrigation or sprinkler facilities.

3.7.14 Sign plan for all Lot Signs, exterior building signs and other signs
visible from the exterior of the Building showing the location, design, size, height and number of panels
(as to the Lot Sign) of all signs to be located on the Lot.

3.7.1.5 Unless waived by the Approving Owners, a review fee of $2,000.00
(the “Review Fee”), which shall be non-refundable and which shall be used by the Approving Owners for
third party expenses incurred in connection with reviewing the Submittal Plans.

3.7.1.6  Unless waived by the Approving Owners, an additional deposit of
$3,000.00 which shall be used by the Approving Owners for third party expenses incurred in connection
with reviewing the Submittal Plans to the extent such expenses exceed the Review Fee, and the unused
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and workmanlike manner, free of mechanics’ or materialmen’s liens, and in compliance with the Approved
Plans, all Governmental Requirements, and this Declaration. Each Owner shall at all times maintain its
Building(s) and related Improvements Lot in a clean and neat condition, free of dust, vermin or debris.

3.9 Communications Equipment. Subject to Governmental Requirements, Project Design
Standards and the requirements of this Declaration, an Owner shall have the right to install, maintain, repair,
replace and remove Communications Equipment (defined below) on the top of the Building on its Lot
provided: (i) the height of such Communications Equipment does not extend above the height limits
established above, (ii) the Communication Equipment is set back from the front of the Building and
screened from view by the parapet. As used herein, the phrase “Communications Equipment” means such
things as satellite and microwave dishes, antennas and laser heads, together with associated equipment and
cable, which are for the sole use of the Occupants conducting business in such Building. Notwithstanding
anything to the contrary in this Declaration, subject to Governmental Requirements, Project Design
Standards approval of the Approving Owners, an Owner may install a cell phone tower on the Owner’s Lot.

3.10  Construction of Common Area. Prior to any Owner’s use or occupancy of any Building
on its Lot, such Owner shall complete construction of all Improvements to the Common Area in accordance
with Governmental Requirements and the Approved Plans.

3.11 Interference by Construction. Each Owner agrees that any construction work (including
but not limited to Utility Line Work) to be undertaken by it or its Occupants shall be performed (i) so as
not to cause any unreasonable increase in the cost of constructing the remainder of Project or any part
thereof, (ii) so as not to unreasonably interfere with any construction work being performed on the
remainder of Project, or any part thereof, and (iii) so as not to unreasonably interfere with and minimize
disruptions of the access to, use, occupancy or enjoyment of the remainder of Project or any part thereof by
the other Owners and the Permittees of the other Owners. All storage of materials and the parking of
construction vehicles, including vehicles of workers, shall occur only on the constructing Owner’s Lot
unless the prior written consent of the Operator and the Owner of the Lot on which staging will occur is
obtained, provided that such restriction shall not apply to Declarant. Any damage occurring to any portion
of Project as a result of such construction work shall be the responsibility of the Owner performing such
construction work or causing such construction work to be performed and shall be repaired by such Owner,
at such Owner’s sole cost and expense, to the same condition as existed immediately prior to such work
promptly upon the completion of such construction work. During the course of any construction, the Person
undertaking such work, at its sole cost, shall (a) make adequate provisions for the safety and convenience
of all Permittees, (b) control dust, noise and other effects of such work using methods commonly utilized
to control such effects associated with construction projects, and (c) promptly remove all dirt and debris.

3.12 Construction Indemnities. Each Owner covenants and agrees to indemnify, protect,
defend and hold harmless the other Owners from and against all Claims arising from or related to any
construction activities undertaken by such Owner or its Permittees.

3.13  Cost of Construction. Except as otherwise set forth in this Declaration, or in a separate
written agreement between Declarant and the Owner(s), each Owner shall be responsible for the cost and
expense of all Improvements to be constructed on its Lot.

3.14  Signs. Each Owner shall comply with all applicable Governmental Requirements and the
Signage Criteria with respect to the erection and maintenance of any Lot Sign and/or signs placed on the
exterior of the Building, unless otherwise approved by the Approving Owners.

3.14.1 Lot Sign. Subject to Governmental Requirements, compliance with the Signage
Criteria and any necessary governmental approvals to be obtained by the Owner, the Owner of a Lot may
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incineration or reduction of garbage (excluding Service Facilities); any gambling establishing, bingo parlor
or betting parlor; any mortuary, crematory or funeral home;

4.2.4 any manufacturing, refining, smelting, agriculture or mining operations;
4.2.5 any drilling for and/or removal of subsurface substances;

4.2.6 any fire sale, flea market or second-hand store, “surplus” store, pawn shop,
bankruptcy sale (unless pursuant to a court order) or auction house operation;

4.2.7 any bar, nightclub or tavern, except that alcohol sales not to exceed forty percent
(40%) of gross revenues shall be permitted in connection with a restaurant.

Nothing in this Section shall be construed to prohibit: (i) storage facilities for sale or lease to others
as a permitted use within the Project; or (ii) using side yards and rear yards used for outdoor storage,
provided that such uses do not violate Governmental Requirements.

4.3 Additional Use Restrictions. This Declaration may be amended from time to time to
restrict certain uses on a particular Lot or particular Lots provided the amendment is specific and recorded.

4.4 Use of Common Areas. Except as expressly set forth in this Article 4, and subject to all
other terms, limitations and conditions hereof and all Governmental Requirements, the Common Area,
without regard to the ownership thereof, may only be used for the following purposes: pedestrian and
vehicular movement by Permittees to and from adjacent streets and between businesses located or to be
located within the Project; the placement, construction or location, operation, maintenance, repair,
replacement, relocation and removal of the Improvements to the Common Area and Utility Lines;
construction, replacement, reconstruction, maintenance and repair of sidewalks, driveways, lanes, curbs,
directional and other signs, gutters, traffic control areas, traffic islands, traffic and parking lighting facilities,
and landscaping; and the ingress and egress of delivery and service trucks and vehicles for the delivery of
goods, wares, merchandise and the rendering of services to all Owners and Permittees. No structure of a
temporary character or similar equipment shall be permitted to remain within the Common Area, except
for construction trailers utilized in the course of constructing Improvements so long as construction
activities are being diligently pursued to completion and are in conformance with the requirements of this
Declaration.

4.5 Use of Sidewalks. Except as may otherwise be permitted by the Approving Owners, and
subject to all other terms, limitations and conditions hereof and all Governmental Requirements, the
sidewalks on each Lot, without regard to the ownership thereof, may only be used for pedestrian ingress
and egress. No merchandise, equipment or services (including, but not limited to, kiosks, display tables,
espresso carts, pushcarts, vending machines, ATM machines, promotional devices and similar items), shall
be displayed, offered for sale or lease, or stored within the sidewalks unless the prior approval of the
Approving Owners and Operator have been obtained.

4.6 Employee, Contractor Parking. Each Owner shall cause the Occupants and Permittees
of its Lot to park their vehicles only on such Lot. The Operator may, but shall not be obligated, to ticket
and fine any employees and/or contractors that park vehicles on the Lot of another Owner, and Operator
shall have the further right to have such vehicles towed at the expense of the offending vehicle owner and/or
Owner.

4.7 Nuisance. No Owner will allow rubbish or debris of any kind to be placed or permitted to
accumulate anywhere upon the Owner’s Lot, including the Common Area thereon, if it renders any portion
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5.1.1 Keeping all exterior surfaces of any Building painted, washed and cleaned
regularly;

5.1.2 Maintaining, repairing, seal coating, cleaning, sweeping, and when necessary,
replacing, the asphalt, paved surfaces, and sidewalks in a level, smooth and evenly covered condition with
the type of surfacing material originally installed or such substitute as shall in all respects be equal or
superior in quality, use and durability, and otherwise as necessary to such asphalt, paved surfaces, and
sidewalks in a first-class, clean and orderly condition;

5.1.3 Performing snow and ice treatment to all asphalt, paved surfaces, and sidewalks to
the standard customary to similar developments in Valley County, Idaho;

5.1.4 Removing papers, debris, filth and refuse and thoroughly sweeping the exterior
areas of the Lot to the extent reasonably necessary to keep the area in a clean and orderly condition;

5.1.5 Maintaining, repairing, and when necessary, replacing all traffic directional signs,
markers and lines;

5.1.6 Maintaining, repairing, and when necessary, replacing, the all artificial lighting for
the exterior areas of the Lot;

5.1.7 Watering, maintaining, repairing and, when necessary, replacing all landscaping,
and operating, maintaining, repairing and, when necessary, replacing, all irrigation facilities; and

5.1.8 Maintaining, repairing and, when necessary, replacing the septic systems that serve
the Owner’s Lot.

5.1.9 Maintaining its Lot to prevent noxious weeds and buildup of debris that can cause
or accelerate wildfire risk.

Pending the construction of the Building(s) on its Lot, each Owner shall keep its Lot in a neat
condition and shall not permit an unreasonable accumulation of rubbish and debris and shall keep weeds
cut. In addition, as part of the Owner Maintenance Obligations, each Owner, at its sole cost, shall at all
times be responsible for operating and providing electricity for artificial lighting facilities located on such
Lot, and keeping such Lot fully illuminated at least from dusk until 10:00 pm each day and at least fifteen
percent (15%) of the lighting on from 10:00 pm until dawn each day, or such other times as may be
designated by the Operator from time to time.

5.2 Maintenance of Common Area by Operator. The Operator shall maintain the Common
Area and all Improvements thereon in a first class condition of maintenance and repair and in compliance
with all Governmental Requirements and this Declaration, including but not limited to:

5.2.1 Maintaining, repairing, seal coating, cleaning, sweeping, and when necessary,
replacing, the asphalt, paved surfaces within the Common Area in a level, smooth and evenly covered
condition with the type of surfacing material originally installed or such substitute as shall in all respects
be equal or superior in quality, use and durability, and otherwise as necessary to such asphalt, paved
surfaces, and sidewalks in a first-class, clean and orderly condition;

5.2.2 Performing snow and ice treatment to all asphalt, paved surfaces, and sidewalks in
the Common Area to the standard customary to similar developments in Valley County, Idaho;
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contest the amount or validity of all or any part of the Taxes. If an Owner fails or refuses to pay such Taxes,
then the Operator or any other Owner shall have the right to pay such Taxes on behalf of such Owner and
shall have all rights and remedies provided in Article 9, including but not limited to the right to file a lien
for the amount of Taxes paid by such curing Owner.

ARTICLE 6
COVENANT TO PAY COMMON AREA EXPENSES

6.1 Covenant to Pay Proportionate Share of Common Area Expenses. Each Owner hereby
agrees to pay to the Operator its proportionate share of Common Area Expenses (“Proportionate Share of
Common Area Expenses”) based on land area of such Owner’s Lot as compared to the total land area of
all Lots in the Project, provided that to the extent any Common Area Expense benefits only a portion of the
Lots in the Project, such as panels on a Project Sign as contemplated in Section 1.5, then such Common
Area Expenses shall be allocated, based on land area or other equitable allocation as determined by
Operator, between the Lots benefitted by such Common Area Expense. The Approving Owners may, from
time to time, execute and record a Supplemental Declaration for purposes of stating the land area of all Lots
in the Project, the land area of each Lot and the Proportionate Share of Common Area Expenses allocated
to each Lot. The Common Area Expenses shall include an administrative and management charge
(“Administrative Fee”) provided that the amount of such Administrative Fee shall be approved by the
Approving Owners and shall be in such amount as is customary, from time to time, for similar fees to
manage a first class mixed use project in the geographic area in which Project is located. The Administrative
Fee shall be paid to the Operator. The Administrative Fee shall be included in Common Area Expenses, or
any portion thereof, without further reference. As of the Effective Date, the Proportionate Share of
Common Area Expenses applicable to each Lot is as set forth on Exhibit D attached hereto and incorporated
herein.

6.2 Payment of Proportionate Share of Common Area Expenses.

6.2.1 Commencement of Obligations. The obligations of each Owner to pay its share
of Common Area Expenses shall commence upon the recordation of this Declaration.

6.2.2 Budget. Operator shall use commercially reasonable efforts to provide its services
on a cost effective basis consistent with other first class mixed use developments. The Operator shall
provide to each Owner, within thirty (30) days prior to the beginning of each calendar year, a budget for
the Common Area Expenses for the following calendar year (“Budget”). The Budget of estimated expenses
shall be based on the prior year’s expenses, taking into account anticipated increases to such amounts, or if
no prior year’s expenses are available, then on Operator’s reasonable estimate of the cost. The Operator
shall reasonably estimate such costs for any partial year. Operator shall have the right to make unexpected
or emergency repairs or incur additional unexpected costs which are not included in the Budget. Operator
may submit a supplemental billing to each Owner, together with evidence supporting such payment, and
each Owner shall pay its Proportionate Share thereof within thirty (30) days.

6.2.3 Payment. Each Owner shall pay to the Operator, in equal monthly payments in
advance on the first day of each month, or in such other increments as otherwise determined by the Operator,
the Common Area Expenses allocable to such Owner’s Lot based upon the amount set forth in the Budget.
No offsets against any amounts due for an Owner’s Common Area Expenses shall be permitted for any
reason, including, without limitation, a claim that the Operator is not properly exercising its duties of
maintenance, operation or enforcement. Within approximately one hundred twenty (120) days after the
end of each calendar year, Operator shall provide each Owner with a written statement (“Annual
Statement”) (and upon request, supporting invoices and backup materials), setting forth the actual
Common Area Expenses (“Annual Expenses”) incurred by the Operator for the performance of its
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its equivalent) for the full replacement cost of the insured Improvements (“Property Insurance”), with a
deductible no greater than ten percent (10%) of replacement costs. The full replacement cost shall mean the
cost to replace such Improvements, without deduction for depreciation or wear and tear, including costs
attributable to improvements or upgrades required by changes in laws and regulations governing zoning,
public access and accommodation, work place conditions, public health or safety or other matters, and shall
include to the extent reasonably attainable a reasonable sum for architectural, engineering, legal,
administrative and supervisory fees connected with the restoration or replacement.

73 General Requirements.

7.3.1 The CGL insurance provided maintained by or on behalf of each Owner shall
include the Operator and the other Owners (upon written request) as additional insureds as their respective
interests may appear. The Property Insurance provided maintained by or on behalf of each Owner shall
include the Operator and the other Owners (upon written request) as a loss payee, as their respective
interests may appear. Each Owner shall furnish to the Operator or any Owner requesting the same, a
certificate(s) of insurance, or statement of self-insurance, as the case may be, evidencing that the CGL and
Property Insurance required to be carried by such Owner is in full force and effect. Unless otherwise
approved by the Approving Owners, all insurance required hereunder shall (i) be an occurrence basis policy
(or policies); (ii) be issued by an insurance company having a rating of A-or better and a financial size of
“VII” or better, as set forth in the most current issue of Best’s Rating Guide, or equivalent rating from other
recognized rating bureaus and licensed/approved to do business in the State; (iii) be primary insurance as
to all claims thereunder; (iv) with respect to the CGL insurance, contain a cross-liability endorsement or
severability of interest clause; (v) provide that the policy shall not be cancelled or allowed to expire, without
at least thirty (30) days prior written notice by the insurer to each insured and to each additional insured;
and (vi) except for reduction of aggregate limits due to loss payment, provide that an act or omission of one
of the insureds or additional insureds which would void or otherwise reduce coverage, shall not reduce or
void the coverage as to the other insureds.

7.3.2  Each policy of insurance described herein shall contain a waiver by said insurer of
any and all rights of subrogation against the Operator and each Owner, and their respective officers,
employees, agents, associates and representatives.

7.4 Blanket and Excess Insurance. Any insurance required to be carried pursuant to this
Article 7 may be carried under a policy or policies covering other liabilities and locations of an Owner;
provided, however, that such policy or policies apply to the Lots required to be insured by this Article 7 in
an amount not less than $5,000,000 in Constant Dollars or if such blanket CGL policy or policies shall not
have a per location general aggregate of at least $5,000,000 in Constant Dollars, then such insuring Owner
shall also maintain excess liability coverage necessary to establish a total liability limit of $20,000,000 in
Constant Dollars. Such limits may also be satisfied through a combination of primary and excess policies.

7.5 Release. Each Owner (the “Releasing Owner”) hereby releases and waives for itself, and
each Person claiming by, through or under it, each other Owner (the “Released Owner”) from any liability
for any loss or damage to property of such Releasing Owner located upon any portion of Project, which
loss or damage is of the type for which property insurance is required to be maintained under this Article 7,
but only to the extent such loss or damage is actually covered by insurance irrespective either of any
negligence on the part of the Released Owner which may have contributed to or caused such loss, or of the
amount of such insurance required or actually carried, including any deductible or self-insurance reserve.
Each Releasing Owner agrees to use its reasonable efforts to obtain, if needed, appropriate endorsements
to its policies of insurance and to the policies of insurance carried by its Occupants, with respect to the
foregoing release; provided, however, that failure to obtain such endorsements shall not affect the release
hereinabove given.
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to pay Operator for the Common Area Expenses and/or the obligation to maintain its Lot), or permits or
suffers any Occupant of its Lot to violate any covenant, condition or restriction of this Declaration, then, in
addition to any other remedy provided for in this Declaration, an Enforcing Owner (each or together, as
applicable, the “Non-Defaulting Owner”) may demand by written notice (the “Default Notice™) that the
violation be cured; provided, however, that in the event such default shall constitute an emergency situation,
the Non-Defaulting Owner acting in good faith shall have the right to cure such default upon such advance
notice as is reasonably possible under the circumstances, or if necessary, without advance notice, so long
as notice is given as soon as possible thereafter. If the Defaulting Owner does not cure the violation of a
monetary obligation within ten (10) days after receipt of the Default Notice, or cure a violation of a
nonmonetary obligation within thirty (30) days after receipt of the Default Notice, or if such nonmonetary
default is of a kind which cannot reasonably be cured within thirty (30) days, and the Defaulting Owner
does not within such thirty (30) day period commence to cure such default and diligently thereafter
prosecute such cure to completion, then Non-Defaulting Owner (and its agents and employees) shall have
the right to (i) pay any sum owed by the Defaulting Owner to the Person entitled thereto, (ii) enter upon the
Lot of the Defaulting Owner and summarily abate, remove or otherwise remedy any Improvement, thing
or condition which violates the terms of this Declaration, and (iii) enter upon the Lot of the Defaulting
Owner and perform any obligation of the Defaulting Owner to be performed thereon. The Defaulting Owner
shall, within ten (10) days of written demand by any other Owner, accompanied by appropriate supporting
documentation, reimburse the Non-Defaulting Owner for all reasonable costs, expenses and attorneys’ fees
incurred by the Non-Defaulting Owner in undertaking any of the actions permitted by clauses (i) through
(iii) in the preceding sentence, including, without limitation, wages, benefits and overhead allocable to the
time expended by any employee of the Non-Defaulting Owner in taking such actions, together with interest
thereon at the rate equal to the Default Interest Rate, from the date such costs and expenses were advanced
or incurred by the Non-Defaulting Owner. The right to cure the default of another Owner shall not be
deemed to: (a) impose any obligation on a Non-Defaulting Owner to do so; (b) render the Non-Defaulting
Owner liable to the Defaulting Owner or any third party for an election not to do so; (c) relieve the
Defaulting Owner from any performance obligation hereunder, or (d) relieve the Defaulting Owner from
any indemnity obligation as provided in this Declaration.

9.4 Certain Limitations on Remedies. The Declarant (whether partners, shareholders,
officers, directors, members, trustees, employees, beneficiaries or otherwise) shall not be personally liable
for any judgment obtained against the Declarant. Each Owner agrees to look solely to the Declarant’s
interest in Project for recovery of damages for any breach of this Declaration.

9.5 Lien. Any Non-Defaulting Owner or the Operator (“Creditor Owner”) shall be entitled
to a lien against the Lot of the Defaulting Owner, which lien shall be created and foreclosed in accordance
with this Section.

9.5.1 Creation. A lien authorized by this Article shall be created by recording a written
instrument (the “Claim of Lien”) in the real property records of the County in which Project is located,
which (i) references this Declaration by recording number, (ii) alleges a specific breach of this Declaration,
(iii) states the amount owed by the Defaulting Owner through the recording date of the Claim of Lien
(including any Delinquency Charges), (iv) contains a legal description of the Lot of the Defaulting Owner,
and (v) is executed and acknowledged by the Creditor Owner.

9.5.2 Amount. A lien created pursuant to this Article shall include (i) the amount stated
in the Claim of Lien, (ii) all reasonable costs and expenses incurred in creating and foreclosing such lien
(including attorneys’ fees), (iii) all amounts which become due from the Defaulting Owner (or its successors
or assigns) to the Creditor Owner after the date the Claim of Lien is recorded, whether such amounts arise
from a continuation of the default alleged in the Claim of Lien or from some other default under this
Declaration, and (iv) interest on all of the foregoing at the Default Interest Rate.
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ARTICLE 11
MISCELLANEOUS

11.1 Amendments. This Declaration may be amended only by the Declarant at any time on or
before the Declarant Termination Date. After the Declarant Termination Date, the Declaration may only
be amended by mutual agreement of the Owners of the Lots constituting at least sixty percent (60%) of the
land area of all Lots then existing within Project. All amendments shall be effective only when recorded in
records of Valley County, Idaho.

11.2  Consent by Approving Owners. When Declarant no longer meets the definition of
Approving Owners in Section 1.3 above, the “approval” or “consent” of the Approving Owners shall mean
mutual agreement of the Owners of the Lots containing at least sixty percent (60%) of all the Floor Area
then existing within the Project.

11.3  Consent by Owners. In any instance in which any Owner (except the Approving Owners)
shall be requested to consent to or approve any matter with respect to which such Owner’s consent or
approval is required by any of the provisions of this Declaration, such consent or approval or disapproval
shall be given in writing, and shall not be unreasonably withheld, delayed or conditioned. To the extent that
the consent of any of the Owners is required under this Declaration, the Owners shall have fifteen (15) days
to provide notice of approval or disapproval of the item for which consent is required. The failure of an
Owner to deliver notice of disapproval within such fifteen (15) day period shall be deemed approval thereof.
If an Owner delivers a notice of disapproval, such notice shall state with reasonable specificity, the basis
for disapproval.

11.4  Notices. All notices, approvals, consents, requests, elections and other communications
required or permitted to be given under this Declaration (each a “notice”) shall be in writing and shall be
given by: (a) hand delivery, in which event such notice shall be deemed duly given and received upon the
earlier of delivery or refusal to accept delivery thereof; (b) U.S. Certified Mail, return receipt requested,
with postage prepaid, in which event such notice shall be deemed duly given on the date of mailing and
shall be deemed received upon the earlier of the date of actual receipt, the date of delivery as shown on the
return receipt, or the third day after deposit in the mail; or (c) a nationally-recognized overnight delivery
service (e.g., FedEx), in which event such notice shall be deemed duly given on the date deposited with
such service and deemed received upon the earlier of the actual date of receipt or the day after deposit with
the nationally-recognized overnight delivery service. Notwithstanding the foregoing, actual receipt of a
notice, however given and from whomever received shall always be effective, and any notice given by a
the attorney for Declarant, the Operator, or an Owner, shall, for all purposes, be deemed to have been given
by such Declarant, the Operator, or such Owner, as applicable. Any notice to Declarant shall be addressed
to the address set forth below, or at such other address as Declarant may specify from time to time by notice
to the Owners, and notice to the other Owners shall be at the physical address of the Owner’s Lot, or at
such other address as such Owner may specify from time to time by notice to the other Owners.

Declarant’s Address:

Lake Fork 55 LLC

Attn: Ryan Montoya
4688 N. Arrow Villa Way
Boise, Idaho 837032

11.5 Termination of Declarant Rights. If there is no Declarant under this Declaration, any
actions, consents or approvals granted or taken by Declarant prior to the termination of its rights under this

MASTER DECLARATION - 24
16573414_8






Owner shall be considered a separate owner, and no Owner shall have the right to act as an agent for another
Owner, except as expressly provided herein or by separate written instrument signed by such Owner(s).

11.10 Severability. In the event any term, covenant, condition, provision, or agreement contained
herein is held to be invalid, void, or otherwise unenforceable, by any court of competent jurisdiction, such
holding shall in no way affect the validity or enforceability of any other term, covenant, condition,
provision, or agreement contained herein.

11.11 Governing Law. This Declaration and the obligations of the Owners hereunder shall be
interpreted, construed, and enforced in accordance with the laws of the state in which Project is located,
without regard to conflict of law rules.

11.12 Terminology. All personal pronouns used in this Declaration, whether used in the
masculine, feminine, or neuter gender, shall include all other genders; the singular shall include the plural
and vice versa. Whenever required by the context of this Declaration, the use of the words “including”,
“such as”, or words of similar import, when following any general term, statement or matter shall not be
construed to limit such statement, term or matter to specific items, whether or not language of non-
limitation, such as “without limitation”, or “but not limited to”, are used with reference thereto, but rather
shall be deemed to refer to all other items or matters that could reasonably fall within the broadest scope of
such statement, term or matter.

11.13 Captions. Article and section titles or captions contained herein are inserted as a matter of
convenience and for reference, and in no way define, limit, extend, or describe the scope of this Declaration
or any provisions hereof.

11.14 Estoppel Certificate. Each Owner shall upon not less than thirty (30) days from receipt of
written notice from the other Owner (which shall not be more frequent than three (3) times per any calendar
year) execute and deliver to such other Owner, a certificate stating: (i) either this Declaration is unmodified
and in full force and effect or is modified (and stating the modification); and (ii) whether or not the issuing
Owner has received or provided a written notice of default to or from the requesting Owner in any respect
to any default under this Declaration and if so specifying such default.

Such estoppel certificate shall act to estop the issuing Owner from asserting a claim or defense
against a bona fide encumbrancer or purchaser for value to the extent that such claim or defense is based
upon facts known to the issuer as of the date of the estoppel certificate which are contrary to the facts
contained therein, and such bona fide purchaser or encumbrancer has acted in reasonable reliance upon
such estoppel certificate without knowledge of facts to the contrary.

In addition, the Operator shall upon not less than thirty (30) days from receipt of written notice
from an Owner (which shall not be more frequent than three (3) times per any calendar year) execute and
deliver to such other Owner, a certificate stating: (i) the Owner’s Proportionate Share of Common Area
Expenses; (ii) the amount of such Owner’s Common Area Expenses; and (iv) the date to which such
Common Area Expenses have been paid.

11.15 Not a Public Dedication. Nothing herein contained shall be deemed to be a gift or
dedication of any portion of Project to the general public or for the general public or for any public purpose
whatsoever. Except as herein specifically provided, no right, privileges or immunities of any Owner hereto
shall inure to the benefit of any third-party Person, nor shall any third-party Person be deemed to be a
beneficiary of any of the provisions contained herein.

MASTER DECLARATION - 26
16573414 _8






IN WITNESS WHEREOF, Declarant has executed this Declaration effective as of the Effective

Date.
DECLARANT:
Lake Fork 55 LLC,
an Idaho limited liability company
By:
Name:
Its:
STATE OF IDAHO )
) ss.
County of )
This record was acknowledged before me on , 2023, by
, as of Lake Fork 55 LLC.

My Commission Expires
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EXHIBIT C
Common Area Exhibit

[Will show location of Common Area.]



EXHIBIT D

Proportionate Share of Common Area Expenses

Lot Square Proportionate Share
Footage
Lot 1, Block 1, Phase 1 Plat 142,876.80 35%
Lot 2, Block 1, Phase 1 Plat 131,115.60 32%
Lot 3, Block 1, Phase 1 Plat 135,471.60 33%
Total 409,464.00 100%

* Lot 4 in Block 1 of the Phase 1 Plat not included owing to the fact that it is a non-buildable Lot.
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necessary, the Owner will be required to patch and paint the entire facade to properly match the
wall. Any vacated sign panels shall be replaced with an appropriate blank panel.
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CUP 23-01 Sands 55 - US Army Corps of Engineers & Lake Fork

Irrigation District.

From: Ryan Montoya

Sent: Wednesday, December 6, 2023 7:52 AM
To: Cynda Herrick <cherrick@co.valley.id.us>

Cc:m
Subject: RE: CUP 23-01 Sands 55 - US Army Corps of Engineers & Lake Fork Irrigation District.

Good morning, Cynda.
Thank you for providing the staff report. Below are responses to some of the items.

e Questions

1. Jim was going to discuss this with you. | reached out to the Corps and have not
heard back. It sounds like the previous contact has changed his role. Also, the
rules have been published and it looks like the designation for wetlands has
changed dramatically, meaning that wetlands are not as applicable. | will work
with Jim on this.

2. LFID has the final plat and | am working with Shirley on getting their approval.

3. To confirm, the Master Declaration will not cover this (2.1.1)? If not, we can
provide one to you asap.

6. The landscaping will not be completed until next year due to timing. We would
like to record the plat in advance of this. We cannot sell Lot 1 until we have the
legal lot, so we will need to record. Can we have this part of the Development
Agreement?

7. Master declaration, see added section 5.2.6, fire tank will be maintained by the
operator as a common area expense (see attached). Tank is installed.

9. We are good with a DA. Will this be required before we have approval or as a
condition prior to recording?

¢ Conditions

7. This will be installed with the utilities and considered with the utility declaration
(see declaration section 4). We have Sparklight as a joint trench with Idaho
Power. We can add this as part of the DA if needed.

8. Declaration of Utilites (attached).

10. | have made this change in the declaration, see 3.3 (attached).

11. Added permitting to declaration, see 3.3. Do you also want this to be part of
the DA or can it be part of the building permit?

12. Ireferred to an incorrect section, see change and section 3.14.5 (attached).

14. Will provide if Declaration is not sufficient, see 2.1.1 (attached).

23. Use list attached (attached).

Thanks,

Ryan









(5) Existing roads and bridges, including a description of widths, grade percentages and weight limits.

State Highway 55 runs along the eastern boundary and has an approximately 26’ wide driving surface. A driveway access for two

residential dwellings bisects the northern portion of the proposed site and is approximately 16’ wide. Both Highway 55 and the

driveway are relatively flat with little to no grade. There are no bridges on, or near, the proposed development, however, the irrigation

company has a culvert that runs under Highway 55 approximately 30 yards south of the northern boundary of the proposed subdivision.

(6) Location of existing structures and an estimate of the proposed density, types and sizes of planned structures.

Currently, no structures exist. The proposed development will include five structures that are appoximately 68,000 sf. The front

structures are a mix of light industrial with a retail front. The rear building has a second floor with residential.

Attached is a site plan that shows the location and size of the buildings.

(7) Infrastructure that may affect wildland fire risk (i.e., existing power lines, railroad lines, propane tanks, etc.).

Within Highway 55's right-of-way are transmission lines that run along the eastern boundary of

the proposed project. Based on the current schematics, the site contemplates each building having their own

800-1000 galion propane tank set underground. All water, data, and power fines will be underground.

(8) Description of existing features that may assist in controlling a wildfire (i.e., fuel breaks, water sources, etc.).

Currently, the site has Highway 55 adjacent to the entire eastern boundary which acts as a fuel break.

{9) Current structural and wildland fire jurisdictional agencies.

Structural protection falls under McCall fire district and the wildland fire protection is Southern Idaho Timber Protective Assocation (SIPTA).

The USDA Forest Service aiso provides wildland fire protection in the area.

Valley County WUI Fire Protection Plan






(5) Proposed infrastructure, including bridge standards, road widths, grades, signage, aboveground/belowground power lines, etc.

All roads within the commercial subdivision are 30’ wide and have limited grading because of the site being relatively flat.

The power lines are anticipated to be located underground.

(6) Safety zone locations.

No safety zone is needed because the site will have limited vegetation.

(7) Pianned live and dead fuel treatment actions, inciuding modification through thinning, pruning, piling, chipping, and fuel break construction;
and removal through commercial harvest, chipping and hauling or prescribed burning.

The site is flat and currently has only grass. All of the existing vegetation will be removed during grading

and will be replaced with native grasses, wild flowers, and a mix of trees within the required landscaping buffer.

(8) Long term maintenance schedule to sustain fuel treatment effectiveness,

Periodically will review trends and projections of future fire risk and fire risk reduction capabilities to ensure that mitigation measures are adequate.

Natural surface water and moisture leveis shall be maintained. If needed, extend defensible fuei profile zone agreemsnts to subsequent fandowners.

Promote the opportunity to retum to native piant species. Emergency response capabilities shall be maintained and improved to protect ali members of the community.

Woody debris will be collected each spring and removed to an approved facility. No open fires will be allowed,

{9) Analysis of the overall change in wildland fire risk within the development and to adjacent landowners once the planned mitigation actions are
implemented.

Currently, the site is at little risk to fire as the native grass has been removed. The new subdivision will reduce this risk because the site

will be mostly gravel and asphait.

Valley County WUI Fire Protection Pian
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